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Board of Governors Meeting
WSBA Conference Center
Seattle, WA

May 17-18, 2018

WSBA Mission: To serve the public and the members of the Bar, to
ensure the integrity of the legal profession, and to champion justice.

PLEASE NOTE: ALL TIMES ARE APPROXIMATE AND SUBJECT TO CHANGE

THURSDAY, MAY 17, 2018

GENERAL INFORMATION ...ttt ettt e e et e e e ettt e e e e et e e e e etaeeeesaaa e eeesnnseeaananeeersnneeernnnnnns 2
O X €1 =1 [ 0 7 USRS 19
8:00 A.M.
2. EXECUTIVE SESSION
a. Approval of March 8, 2018, Executive Session Minutes (action)..........cccceeevveeviieeviieeninnennns E-2
b. March 29, 2018, Special Meeting Executive Session Summary (information)...................... E-7
c. Approval of April 6, 2018, Special Meeting Executive Session Minutes (action)................ E-13
d. President’s and Executive Director’s Reports
e. WSBA APEX Awards Committee Recommendations (action) ........cccccccevevvreveeeieeiiincnnnnneen. E-15
f. BOG Election Interview Time Limits (aCtioN).......cccceeeevviiiiiveeiiiceeceeeeec e E-146
g. Discipling Report (WFTEEN ONIY) ..uuveeiiiiiiiiiciieee e e e e e e eeanes E-149
h. Litigation REPOIt — SEAN DaViS ....ccccoiiiiiiriieiiieeieeiciireeeeee e eeeirree e e e e e e e seanrrereeeeeeseesansrenees E-160
i, Meeting EValuation SUMMary. ...ttt e e e e e seaarreeeeeeeeseenasarenees E-176

12:00 P.M. — LUNCH WITH LIAISONS AND GUESTS

1:00 P.M. — PUBLIC SESSION
e Introductions and Welcome
e Report on Executive Session
e President’s Report & Executive Director’s Reports
e Consideration of Consent Calendar’

MEMBER AND PUBLIC COMMENTS

This time period is for guests to raise issues of interest.

" See Consent Calendar. Any items pulled from the Consent Calendar will be scheduled at the President’s discretion.

The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If yoi9
require accommodation for these meetings, please contact Kara Ralph at karar@wsba.org or 206.239.2125.
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OPERATIONAL

3.  FIRST READING/ACTION CALENDAR

a. Interview and Selection of 2018-2019 WSBA President-Elect (action).........cccccccceveunrrennnnn.n. 24
O S Y=Y AV D IR 1Y =Y U o T = T 25
N B Lo 0= { T 2 ] V=T o] a =1 e IO URPTRRRPP 77
3. GEOFFIEY G. RBVEIIE cuuveeeeei ittt e e e e s e s bbb e e e e e e e e snnasarees 91
b. Interview and Selection of 2018-2021 WSBA At-Large (New and Young Lawyers)
GOVEINOT (ACTION) ..ottt e e e e s e e e e e e ee s sbbarereeeeeeeseastbaneseseesennnns 138
1. Zishan LOKNaNAWala......ccocuiiiiieiiee et e e e aanee s 141
2. RUSSEI AL KNIZNT ..ttt eeeerrre e e e e e e e e seabrrereeeeeeeseastraneeeeeesennnns 148
STRATEGIC ITEMS
4, UPDATE FROM PRACTICE OF LAW BOARD — Paul Bastine, Chair..........ccccccocvvvvvieiiennccnrennnn... 159

FRIDAY, MAY 18, 2018

8:00 A.M. — EXECUTIVE SESSION (tentative)

9:00 A.M. — PUBLIC SESSION

OPERATIONAL (continued)

5. FIRST READING/ACTION CALENDAR (continued)
c. Appoint Frederick B. Rivera to Legal Foundation of Washington Board (action)................ 217
d. Adopt Proposed Personnel Committee Executive Director Succession Plan —
Governor Angela Hayes, Chair, and Frances Dujon-Reynolds, Director of Human

o IO (oI =Tt 4 1 ) RSP RRRPRP 221
e. Approve Proposed WSBA Bylaw Amendments re President’s and Governors’ Authority

[Tt 411 1) FO TSRO PP PPPRURR 225
f. Approve Addition of New Governors Work Group Charter and Roster — Governor

Alec Stephens and Governor Dan Bridges (aCtion) ..........cooovvvveeeeiieiiiiiciiiieeeeec e, 306
g. Approve President-elect Selection Work Group Charter and Roster — Governor

Chris MeServe (ACHION).......ceiiiiiiiiiiiieiiee et e e ree e e e e e e e eeans late materials
h. Proposed Member Engagement Work Group — Governor Kim Hunter and Sara Niegowski,

Chief Communications and Outreach Officer (first reading) .........cccoovvvveeeiiiiiiiiiiiveenieeennn, 308

12:00 P.M. — LUNCH WITH LIAISONS AND GUESTS

1:00 P.M. — PUBLIC SESSION

The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If y050
require accommodation for these meetings, please contact Kara Ralph at karar@wsba.org or 206.239.2125.
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OPERATIONAL (continued)

i. Continued Discussion of Referendum Process Review Work Group Recommendations —
Governor Kim Risenmay, Chair, and Sean Davis, General Counsel ........cccccccovvvvvvevereeeeennnnns 309

j.  Approve Extension of Civil Litigation Rules Drafting Task Force Timeline (action).............. 350

k. Support American Bar Association (ABA) Resolution re Legal Financial Obligations (LFO) —
Jaime Hawk, WSBA Delegate to the ABA, and Diana Singleton, Access to Justice Board

Manager (first reading with possible action) ............cccccccooviiiiiiiii e, 357
.  Budget and Audit Committee Recommendations — Treasurer Kim Risenmay, and

Ann Holmes, Chief Operations Officer (first reading) .........cccovvvveevieiiiiiiiiiieiie e, 386
1. Continuing Legal Education (CLE) Revenue Sharing Model.........cccoeevvveeereeieiiiiinreennnnnn. 387
2. Mandatory Continuing Legal Education (MCLE) Fee Structure.......cccccccevvevivrevernreeennnns 396
3. Limited Practice Officer (LPO) and Limited License Legal Technician (LLLT) License

Fees and Client Protection FUNd ASSESSMENT.......cccccuiieeiiiiiie e e e e eeeaee e 399

GOVERNOR ROUNDTABLE

This time period is for Board members to raise new business and issues of interest.

GENERATIVE DISCUSSION

6. ENTITY REGULATION — Doug Ende, Chief Disciplinary Counsel, and Paula Littlewood,
EXECURIVE DIFECION ... ..ottt e e e ettt e e e e e e e eeab b e e eeeeeseeassaaaeeeeesesessnnnnns 412

7.  CONSENT CALENDAR...... .ottt eeeeeee e e e e ettt ere e e e e e e e et ata e e eeeeeseesssannaaseeeeesesssnnnnnaaeeessnnnns 448
a. March 8, 2018, Public SESSION MINULES .......coooeiiiiiiiiieeieee e 449
b. March 19, 2018, Special Meeting Public Session MIiNULES .........eevvieeeeiiiiivreeeeeeeeeiiirreeeeeeen 457
c. April 6, 2018, Special Meeting Public Session MiNUEES .........cccvveiiiriiieeiiiiieee e 461

8. INFORMATION

a. EXECULIVE DIr€CtOr'S REPOIT ..uvviiiiiiiiiieiiiiiee ettt et e e st e e e s s b e e e s sbaaee s sabaeeeenns 465

D. BOG ACLIVITY REPOIS. . .viiiiiiiiiieiriiiee ettt sttt e e s rbae e e s st e e e s sabbe e e e ssabaaeeessraeeesnns 570

(o =Y - K -1 Yl 2 0=T o Lo o PP PPPRPRP 574

d. FY2018 Second Quarter Management REPOIT ...ccovuuiiieiiiiiieiiiiee et eeieee e e e svee e 578

e. Committee on Professional Ethics Advisory Opinion (H201801)........cccccveevevveerieeesreeesneenns 588

f.  Diversity and INCIUSION EVENTS ......oiiiiiiiiiiiiiiee ettt e s s sare e e s s aae e e e e 596
g. Financial Statements

1. Second Quarter Fiscal Update MEmMO......ccocuuiiiiiiiiiiiiiiiee ettt 598

2. Financial Statements as of March 31, 2018........cccoeiiiiiiiiiiiiiiieeeeee, 602

3. Financial Statements as of February 28, 2018.........ccccceeiviiiiiiiniiiee e siee e 646

4. Financial Statements as of January 31, 2018.......cccooviiiiiiiiiieeiiiiiee e 690

5. Investment Update as of February 28, 2018, and March 31, 2018........ccccccvvvvveerreeennnns 734

9.  PREVIEW OF JULY 27-28, 2018, MEETING ..........ccociiiiiiiiiiieniieeeiiee st sttt e s e s e e e 736

The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If y051
require accommodation for these meetings, please contact Kara Ralph at karar@wsba.org or 206.239.2125.



mailto:karar@wsba.org

2017-2018 Board of Governors Meeting Issues

NOVEMBER (Seattle)

Standing Agenda Items:
e Financials
e FY2017 Fourth Quarter Management Report
e BOG 2017-2018 Legislative Committee Priorities
o WSBA Legislative Committee Recommendations
o Office of Disciplinary Counsel Report (Executive Session — quarterly)
e Qutside Appointments (if any)
e Washington Leadership Institute (WLI) Fellows Report
e WSBA Practice Sections Annual Reports (information)
e WSBF Annual Report

JANUARY (Bellingham)
Standing Agenda ltems:
o ABA Midyear Meeting Sneak Preview
e Client Protection Fund (CFP) Board Annual Report
e Financials
e FY2017 Audited Financial Statements
e FY2018 First Quarter Management Report
o Legislative Report
e Office of Disciplinary Counsel Report (Executive Session — quarterly)
e QOutside Appointments (if any)
e Third-Year Governors Candidate Recruitment Report

MARCH (Olympia)

Standing Agenda ltems:
o ABA Mid-Year Meeting Report
e Financials
e Legislative Report
e Outside Appointments (if any)
e Supreme Court Meeting

May (Seattle)
Standing Agenda Items:
e BOG Election Interview Time Limits (Executive Session)
e Financials
e FY2018 Second Quarter Management Report
o Interview/Selection of WSBA At-Large Governor
e Interview/Selection of the WSBA President-elect
e Legislative Report/Wrap-up
o Office of Disciplinary Counsel Report (Executive Session — quarterly)
e Outside Appointments (if any)
e WSBA Awards Committee Recommendations (Executive Session)

The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If y052
require accommodation for these meetings, please contact Kara Ralph at karar@wsba.org or 206.239.2125.
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JULY (Vancouver)
Standing Agenda Items:
e ATJ Board Report
e BOG Retreat
e Court Rules and Procedures Committee Report and Recommendations
e Financials
e Draft WSBA FY2019 Budget
e FY2018 Third Quarter Management Report
e Office of Disciplinary Counsel Report (Executive Session — quarterly)
e WSBA Committee and Board Chair Appointments
e WSBA Mission Performance and Review (MPR) Committee Update
e WSBA Treasurer Election

SEPTEMBER (Seattle)
Standing Agenda ltems:
e 2019 Keller Deduction Schedule
e ABA Annual Meeting Report
e Chief Hearing Officer Annual Report
e Professionalism Annual Report
Report on Executive Director Evaluation (Executive Session)
Financials
Final FY2019 Budget
Legal Foundation of Washington and LAW Fund Report
Washington Law School Deans
e WSBA Annual Awards Dinner
e WSBF Annual Meeting and Trustee Election

Board of Governors — Action Timeline

Description of Matter/Issue First Reading Scheduled for
Board Action
Proposed Member Engagement Work Group May 17-18, 2018 | July 27-28, 2018
Support ABA Resolution re Legal Financial Obligations May 17-18, 2018 | July 27-28, 2018
B&A Recommendation: Continuing Legal Education (CLE) May 17-18, 2018 | July 27-28, 2018

Revenue Sharing Model

B&A Recommendation: Mandatory Continuing Legal May 17-18, 2018 | July 27-28, 2018
Education (MCLE) Fee Structure

B&A Recommendation: Limited Practice Officer (LPO) and
Limited License Legal Technician (LLLT) License Fees and Client
Protection Fund Assessment

May 17-18, 2018 | July 27-28, 2018

The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If y053
require accommodation for these meetings, please contact Kara Ralph at karar@wsba.org or 206.239.2125.
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JOHN W. CHESSELL

ATTORNEY AT LAW

RETIRED CAREER PROSECUTOR

WASHINGTON STATE BAR No. 19370 CALIFORNIA STATE BAR NO. 53284

April 25, 2018

Board of Governors
Washington State Bar Association
Seattle, Washington 98101

Via Email: barleaders@wsba.org
RE:  Candidacy of Rajeev Majumdar for WSBA President (elect)
Dear Board of Governors:

1 have been a practicing attorney for forty-six years; [’ve been in private practice and in government service as a criminal
prosecutor. I’ve been active on state bar association boards and committees both in California and Washington, and also
for the California District Attorneys Association and the San Juan County Bar Association. I’ve known and litigated both
with and against hundreds of lawyers, and have known and appeared before scores of judges. As a prosecutor [ visited
law schools interviewing potential prosecutorial candidates; [ also spent many vears organizing seminars and teaching
fellow attorneys, both in California and Washington.

Once in a while an able, energetic and dedicated breath of fresh air like Rajeev Majumdar comes along, and I strongly
support his candidacy for President of the Washington State Bar Association.

JWC:cc
PosT OFFICE BOoX 133 PHONE 3680-370-5482
FRIDAY HARBOR FAX 360-370-5482
SAN JUAN ISLAND, WA 98250 JWCHESSELL@ROCKISLAND.COM

46




a7



48



49



50



51



52



53



54



55



56



57



58



59



60



61



62



63



64



65



66



67



68



69



70



71



72



73



74



75



76



77



78



79



80



81



82



83



84



85



86



87



88



89



90



91



92



93



94



95



96



97



98



99



100



101



102



103



From: Wayne Blair <wayneblair@cedarhall.us>

Date: April 17, 2018 at 1:15:17 PM PDT

To: 'Geoffrey Revelle' <geoff.revelle@FisherBroyles.com>
Subject: RE: WSBA President-elect

You are welcome to forward this letter to whomever.

| have worked with Geoff Revelle many times over the years in his various roles with the KCBA and the
WSBA. | have the utmost respect for his ability, commitment and integrity. He would make an excellent
President of the Washington State Bar Association and | endorse him without any reservations. Go
Geoff!

M. Wayne Blair
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Susan Colburn Nevler

14037 3" Ave. NW

Seattle, WA 98177
suenevler@gmail.com 206.947.0511

April 17,2018

Board of Governors

Washington State Bar Association
1325 Fourth Avenue, Suite 600
Seattle, WA 98101

Re: President-Elect Applicant Geoffrey G. Revelle

Dear Board,

I write to you with my strongest endorsement of Geoffrey Revelle as the President-Elect of the WSBA. |
know Geoffrey through my role as a Trustee of both the Elisabeth Carey Miller Botanical Garden Trust
and the Pendleton and Elisabeth Carey Miller Charitable Foundation. I have served on each board while
Geoff has been the President of these boards after the deaths of the last remaining Miller family members.

I have been completely impressed seeing Geoff take the leadership of the two entities with precision,
clarity of purpose, consideration of personnel, a keen awareness of pertinent and complex economic

factors and an efficiency, directness and good humor that are disarmingly enjoyable. He gets the job done.

As first Executive Director of the E.B. Dunn Historic Garden Trust, a fellow garden in Seattle, and
serving in positions of leadership in other local public gardens I recognize Geoff’s great leadership
qualities, and I truly admire Geoff’s friendly demeanor, ability to hear all sides and efficacy in action.

[ judge Geoff through the lens of a family of sea captains. My father was last American Master of the
Woods Hole Oceanographic’s flagship RV Atlantis. My brother, Master of WHOI’s new RV Atlantis. I
saw these captains balance the needs of sailing crew and scientists in a myriad of changing global
maritime conditions with steady, balanced resolve, using skills to consider competing interests and with a
clear eye on a successful result for all. They got the job done worldwide.

Geoff has these exact skills to use effectively as President-Elect of the WSBA. 1 know you will have
made a choice of the finest kind with Geoffrey Revelle. I know he cares deeply about the issues that will
come before him, and that he will work together with all to successfully achieve your mutual goals.

Courteously yours,

Susan Colburn Nevler
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PO Boy 2059
Hanford, California 93232

(359) 582 9200 Telephone
(559) 582 9330 Telecopicer

801 2™ Avenue, #80(

Seattle, Washingtan 98104

(206) 489 5590 Telephone
(206) 489 5501 Telecopier

My name is Zishan Lokhandwala, and [ would like to apply for the office of At-Large

Governor (New and Young Lawyers) Program. I am a young attorney who was very honored to

receive his Washington State Bar License at the beginning of 2018.

I am honored and privileged to be in a partnership, Romaine Lokhandwala Law Group,

with an older, wiser and very experienced attorney of 30+ years practice in civil rights litigation.

I watch, study, and will soon be able to replicate what my partner does. I am further privileged to

be connected with another modestly experienced but highly ambitious and intelligent attorney

(who has practiced in Mexico for 4 years and specializes in immigration), who will be joining

our firm later this year. From working closely with, and having to mold myself to happily and

confidently co-practice with these individuals in a mutually-beneficial manner, I believe I am

well bred to appreciate how ‘the practice of Law’ is supposed to serve multiple generations of

practicing attorneys; I believe that I have a unique ability--one which I would love to impart

upon newer attorneys--to meld with both younger, lesser-experienced attorneys, and older,

more-experienced attorneys. At this stage in the legal profession—where we have (or will soon

have) four generations of practicing attorneys working side by side—this skill set would

instrumentally benefit our Profession and State Bar Association.

Letter of Interest - At Large Governor (New and Young Lawyers) Program 1

William A. Romaine

State Bar of California # 126966
Washington State Bar Associaltion # 21364

b5

Zishan Lokhandwala

Washington State Bar Association #53260

143



144



I also maintain a strong connection to the Berkeley Law School Alumni Network (where
I maintain further connections to the Men of Color Alliance, the South Asian Law Students
Association, and the First Generation Professionals Network), UCLA Law School Alumni
Network, and the UCLA Undergraduate Alumni Network. I just recently became a member of
the Federal Bar Association for the Western District of Washington. I hope to use my

professional network to encourage my peers and assist the Washington State Bar Association.

I want to serve as a positive influence to my Profession and peers. My personal
satisfaction in success ultimately stems from how I am able to benefit my neighborhood,
community, and peers. I truly do hope to one day soon prove to the Washington State Bar
Association, as well as my mentors, partners, and peers, that our legal profession is better with
me in it. So again, T humbly ask that you consider my application for the office of At-Large

Governor New and Young Lawyers’ Program.

Truly Yours,

Zishan Lokhandwala, Esq,

WSBA #53260

Letter of Interest - At Large Governor {(New and Young Lawyers) Program 3

William A. Romaine Zishan Lokhandwala
State Bar of California # 126966 Washington State Bar Association #53260
Washington State Bar Association # 21364
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ZISHAN LOKHANDWALA

523 Broadway E #308 Seattle WA 98102 | (559)380-7428 | zl@lawromaine.com

EDUCATION

UNIVERSITY OF CALIFORNIA, BERKELEY, SCHOOL oF LAw | Berkeley, CA
Juris Doctor, 2016
Honors:  Hon. Edward Dean Price Memaorial Scholar
Nancy & Edwin Fineman Award for Community Enterprise & Development
Prosser Award [Top 2 in Class] — Insurance Law (2014)
Berkeley Journal of Criminal Law, Associate Editor (2015)
Activities: Local Economies & Enterprise Legal Services Program, Co-Director
California Water Law Symposium (2015), Co-Chairperson
Berleley Law Post Ferguson Working Group - Virtual Center Subcommittee
Southeast Asian Law Students Association, Co-Director
Men of Coelor Alliance, Co-Director
Ecology Law Quarterly
Start-up & Business Law Workshop
Veterans’ Law Workshop

UNIVERSITY OF CALIFORNIA, L0S ANGELES | Los Angeles, CA
B.A., sumima cum laude in Political Science, 2012
Honors:  Phi Beta Kappa ({ of 5 top students elected in Junior Year)

Juliette S. Ravise Prize for Academic Excellence

Deloitte Undergraduate Campus-wide Business Consulting Competition, First Runner-Up
Senior Thesis: “Facebook and the Arab Spring: Closing the Gap Between East and West”
Activities: Zeta Phi Rho Fraternity, Philanthropy Chair

NEST Anti-Sex Trafficking Foundation, Grant Writer

UCLA Men’s Rowing

CURRENT EMPLOYMENT

ROMAINE LOKHANDWALA LAW GROUP, LLP | Seattle, WA Jan. 2018-Present
Attorney, Pariner

PAST EMPLOYMENT & LEGAL EXPERIENCE

SGT. INS. / DIR, SFMTA SAFE PATHS OF TRAVEL PROGRAM (Ret’d) PATRICK J. TOBIN | San Francisco, CA

Executive Assistant Jul, 2015-Present
LAW OFFICES OF RUSSEL A, ROBINSON | San Francisco, CA Aug - Dec. 2015
Law Clerk

LAW OFFICES OF BRIANNE ULLMAN [PLAINTIFF-SIDE] | Oakland, CA Jul.-Aug. 2015
Law Clerk

FEDERAL PUBLIC DEFENDERS OFFICE- N. DISTRICT OF CALIFORNIA | Oakland, CA May-Jun. 2015

Law Clerk (Summer 2L Full Time)

PETTY OFFENSES & MISDEMEANORS CALENDAR- N. DISTRICT OF CALIFORNIA | San Francisco, CA May-Jun, 2015
Law Clerk (Summer 2L Part Time)

FEDERAL PUBLIC DEFENDERS OFFICE - DISTRICT OF MINNESOTA | Minneapolis, MN May —Aug. 2014
Law Clerk (Summer 1L Full Time)
Assisted in one case tried before the U.S. Supreme Court concerning nuances in state criminal possession statutes.

LAW OFFICES O WILLIAM A. ROMAINE | Hanford, CA
Intern (Pre-Law) 2012-2013

GUBLER, KOCH, DEGN & GOMEZ LLP | Visalia, CA 2010-2011
Intern (Pre-Law)
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e Convene interested stakeholders to engage in a broad based
discussion about the future of the Practice of Law Board and then
submit its recommendations to the Court.
The Board is regulated by GR 25 and PLB Regulations, as modified by the July 2015 Court
Order. The Board has submitted suggested changes to conform GR 25 to the Court’s 2015 Order
and requested that the Court rescind the Regulations. The Board is administered and staffed by
the Washington State Bar Association. The WSBA pays all PLB expenses reasonably incurred by
the PLB pursuant to a budget approved by the BOG. PLB members are not paid for their service,
but their necessary expenses are reimbursed.
I MEMBERSHIP OF THE PRACTICE OF LAW BOARD
The PLB consists of 13 members, at least 4 of whom shall be persons not licensed to
practice law. (GR 25(b)). Appointments are made by the Supreme Court to staggered 3-year
terms. The current membership is 9 lawyers and 3 members not authorized to practice law and
one open position. The Board is actively recruiting for an additional community representative.
The current Board roster is attached to this report.
M. BOARD ACTIVITIES, PROGRESS AND FUTURE WORK PLAN
A. RECOMMENDED CHANGES TO GR 25 AND RECISSION OF BOARD REGULATIONS
The Board has submitted proposed changes to GR 25 to conform the Rule to the Court’s
July 2015 Order. The Board has also asked the Court to rescind the Board Regulations. These
Regulations have not been amended since 2005 and are inconsistent with the Court’s 2015
Order. The Board included the Regulation provisions in the recommended changes to GR 25.

The Board plans to determine in the future whether a new set of regulations is needed.

Pag‘iéz



B. PUBLIC EDUCATION

The Court ordered the Board to increase its focus on educating the public about how to
receive competent legal assistance. The Board, with assistance from the WSBA, has developed a
Legal Health Check Up document (Attachment A). The Legal Health Check Up is intended to
help people in Washington learn which life issues may have legal solutions and where to look
for information, legal resources, and legal assistance. This project has two phases; the initial “2-
pager” paper phase, and a future online logic tree phase. The “2-pager” was circulated for
comment and the Board is working to incorporate the substantive comments. The list of
stakeholders asked to provide comments on the Legal Health Check Up is Attachment B. In
addition to the paper document, the Board is developing a list of self-help and referral
resources that will be hosted on the WSBA website. WSBA will distribute the completed “2-
pager”. WSBA is seeking partners to create a mobile app Legal Heal Check Up The Board will be
providing advice on the development of the substantive questions, answers, and resources
coded into the mobile app version of the Legal Health Check Up. The Board would like to
discuss whether the Court could provide funding for this project.

C. NEW LEGAL PROFESSIONALS

The Court ordered the Board to increase its focus on considering new avenues for
persons not licensed to practice law to provide legal and law-related services. The Board is
currently focusing on web-based document preparation services. The Board is studying
whether these services are engaged in the practice of law and what types of regulation are

necessary to protect the public. The Board is studying statutory changes to the definition of the

Fage g3



practice of law in North Carolina and Texas. The Board is also considering whether GR 24 could
be amended to provide necessary regulation in this area.

D. FUTURE WORK PLAN

The Board plans to continue working on the Legal Health Check Up paper document,
resource list and online application as needed. The Board also plans to focus on whether
changes are needed to GR 24 or other rules, to enhance public protection for innovative legal
services delivery methods, including online document preparation companies. The Board will
continue to receive, review and refer appropriate unauthorized practice of law complaints to
enforcement authorities.

IV UNAUTHORIZED PRACTICE OF LAW (UPL)

The Board reviewed 26 UPL complaints this year. The Board closed 11 complaints
without action and referred 15 complaints for possible investigation and enforcement action. In
January 2017, the Board referred a complaint to the Whatcom County Prosecutor’s Office. On
January 31, 2018, Kenneth B. Davis was sentenced based on pleading guilty to three counts of
unlawful practice of law®’. A summary of these complaints is attached to this report.

During calendar year 2017, the Board received an average of two complaints each
month, for a total of 30. This appears to be a decrease from 2016 (40). WSBA staff working with
the Board receives phone calls and emails from many people who decide not to file complaints
with the Board. Staff provide general information and resources, if appropriate, to people who
contact WSBA, including phone numbers and email contacts for the Washington State Attorney

General’s Office Consumer Protection Division and local law enforcement.

! One count was based on the Board's referral.
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Referral for Possible Investigation and Action
(15 Complaints)
Summary of Allegations

Referral Agency

A nonlawyer holding himself out as an attorney in Canada and the
US and assisting clients in immigration application for Canada,
but with services being provided in Washington State. (16-32)

Washington State Attorney
General’s Office, Consumer
Protection Division

Out of state attorney doing lemon law cases in Washington and
not informing clients of Washington AG Lemon Law Program.
(16-39)

Washington State Attorney
General’s Office, Consumer
Protection Division

Person representing buyers in a home sale — transaction failed —
and wrongfully recorded the property so that he was entitled to
receive a commission. (16-37)

Washington State Attorney
General’s Office, Consumer

Protection Division, and the
Real Estate Board

Person holding himself out as an attorney working as a collection
agent. (16-44)

Washington State Attorney
General’s Office, Consumer
Protection Division

Paralegal drafting parenting plan and child support documents.
(17-01)

Washington State Attorney
General’s Office, Consumer
Protection Division, and the
Limited License Legal
Technician Program

Person holding himself out as an attorney drafting legal
documents and giving legal advice in a federal case. (17-02)

Washington State Attorney
General’s Office, Consumer
Protection Division, and the
U.S. Attorney’s Office
Eastern District of WA

Disbarred attorney appearing in court. (17-04)

Washington State Attorney
General’s Office, Pierce
County Prosecutor’s Office,
and the WSBA Office of
Disciplinary Counsel

Person not licensed to provide legal services offered to draft a
Qualified Domestic Relations Order (QDRO). Client provided
confidential information but did not receive QDRO. (17-05)

Washington State Attorney
General’s Office, Consumer
Protection Division, and the
Whatcom County
Prosecutor’s Office

Inactive out of state attorney assisting and preparing legal
documents in Washington. (17-03)

California State Bar

Person representing client in court as a “Representative and
Advocate”. (17-11)

Washington State Attorney
General’s Office, Consumer
Protection Division

Company offered legal advice and legal services to clients that
wanted to get out of timeshare contracts. (17-14)

Washington State Attorney
General’s Office, Consumer
Protection Division
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Nonlawyer providing immigration services. Anonymous Washington State Attorney

complaint. (14-33) General’s Office, Consumer
Protection Division

Tax preparer allegedly giving legal advice and drafting legal Washington State Attorney

documents. (17-17) General’s Office, Consumer

Protection Division, and
Department of Licensing

Person holding himself out to practice law in Washington and in | Washington State Attorney

Tribal Court. (17-13) General’s Office, Consumer
Protection Division

Person providing tax and immigration services. (17-16) Washington State Attorney
General’s Office, Consumer
Protection Division
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candidates outside of the WSBA. In any event, internal talent development, including
attracting and cultivating the right individuals, is critical to an effective succession
planning.

C. Framework for Executive Director Succession Planning Process:

1. Assess the organization’s strategic needs: The WSBA has a well-articulated mission for
the organization and strategic goals. If necessary, the Board may consider conducting
an organizational assessment which may include a review of the organization’s mission,
guiding principles, financing, governance, management, communications, and
organizational culture.

2. Develop/Implement Communication Plan: A communications plan should be
developed and implemented in the early stages of the process to keep stakeholders
informed about the status of the search and engaged where appropriate.

3. Choose/Determine selection criteria and develop Executive Director profile: The first
step in the selection process for the next WSBA ED starts with the Personnel Committee,
working with the current ED (if the committee deems appropriate) and Executive
Management Team, reviewing the Executive Director positon description and
determining if the position description reflects the necessary experience, professional
capabilities, and personal characteristics of the organization’s next leader. The
Personnel Committee should be translating the assessment of the organization’s
strategic needs (from Step 1) into the personal and professional competencies desired
from the next ED that match the WSBA's core needs (selection criteria). The Personnel
Committee should also consider those core competencies that have been developed
and used as an evaluation tool for the current ED (attached as Exhibit ***). Input
regarding any additional or modified selection criteria should be solicited from the
current ED (if the committee deems appropriate) and Executive Management Team.
General selection criteria categories may include, but not limited to:

i. Integrity
ii. Leadership style
iii. Temperament and motivational factors
iv. Insight into oneself and others
v. Interpersonal relations and communication
vi. Problem-solving capabilities

4. ldentify Potential Internal and External Candidates: The Personnel Committee should
either develop a recommendation to the BOG for the appointment of a selection
committee or serve as the selection committee. The selection committee would be
responsible for making the following determinations and managing the recruitment
process to include:
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i. Should the ED be involved in the selection process and if so what would the ED’s
involvement be;
ii. Should an outside search firm be engaged or should WSBA Human Resources
(“HR”) recruiting provide support to the selection committee;
iii. How will the initial screening of candidates be handled in light of the
organization’s overall mission and organizational culture.

5. Compile list of Candidates/Conduct Interviews: The designated selection committee
will manage the selection process, which will include:

a. Screening initial applications and potential internal candidates to move
through an interview process;

b. Conducting a series of interviews for a selected “short list” of candidates with
the BOG as determined by the selection committee, which shall include unless
otherwise decided by the committee : the Executive Management Team, WSBA
employees, and/or other stakeholders;

c. Evaluation of the feedback from the interview groups and reference
information (gathered by consultant search firm or WSBA HR) in order to make
the final selection decision for recommendation to the BOG for a decision.
Ideally this recommendation should include referral of no more than three
candidates to the BOG for final consideration.

6. Select candidate and agree on new Executive Director Contract: The BOG’s final
selection decision should be made preferably during an in-person meeting with the
selection committee, so the BOG can hear the selection committee’s detailed thinking
about the qualifications and suitability of any recommended candidates. The BOG will
need to finalize the terms of the ED contract, including the compensation range
authorized for negotiation with the candidate. With support from WSBA HR, the chair
of the selection committee will handle negotiation with the selected candidate to final
acceptance of the job offer.

7. Announce Candidate Selection: As part of the on-going communications plan (See Step
2), an announcement should be made regarding the appointment of the new ED.

8. Develop/Implement transition plan for new Executive Director: The Board may
consider the following to assist with the transition:
i. Establish a Leadership Transition Team (the Personnel Committee may serve in

this capacity): each member of the transition team should act as a liaison to
specific stakeholders within the organization throughout the transition; a
communications plan is developed to introduce the new ED.

ii. Provide a formal orientation program for the new ED.

iii. Agree on written goals and expectations for the new ED.

iv. Contracting with the current Executive Director to assist with the transition
process and on-boarding of the new Executive Director.
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Session as identified in the preceding section. atthe-diseretion-of

the-BOG-committee Chairor-as specifically-provided by-court rule:

i i vislat e divid el skt aed

Exeentivesessiorof-a- BOG committee may proeeed-with-ne-persons present exeept-the
et e ect—mmediate PastPresident-Governors—Executive Director-Gener:
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3. Should there be some minimum number of Active member participate required for a vote on a
referendum to take effect? Currently, there is no required minimum participation for the vote;
but in earlier years the Bylaws had this requirement. For example, in the Bylaws in effect in
1989 at least 50% of the entire membership had to participate in the final vote for any
referendum to be effective.
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A referendum to reduce the license fee also disrupts the functioning of the WSBA. One
of the Court’s directives to the WSBA is to “Operate a well-managed and financially sound
association. . .” Good administrators plan for the future, minimizing the impacts of financial
changes. After the 2012 referendum, however, the WSBA was forced to abruptly alter its own
operations and partnerships with other entities in the legal community, creating a climate of
extreme uncertainty for many. This kind of uncertainty negatively affects program delivery.

A referendum on license fees is also unnecessary. License fees are driven by the budget.
Members can attend Budget and Audit Committee meetings as well as the Board of Governors
meetings where the budget is discussed and adopted. Moreover, the budget itself may be
modified by referendum. There are multiple avenues that members can utilize to suggest or
mandate that certain programs be cut back. The license fee referendum is a blunt instrument that

may or may not achieve the goals that members desire from a license fee rollback.

For all of the above reasons, the majority of the Referendum Work Group voted to
eliminate the use of member referenda to modify the license fees set by the Board of Governors

and reviewed by the Supreme Court.
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The minority position throughout this process has been that it is important in a
democratic process for the membership to retain its right to act as a check on the
governing body through a referendum process that holds the governing body accountable. This
is particularly true when it comes to the mandatory license fee imposed on anyone wishing to

practice law in this state.
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referenda were allowed to run their course in compliance with then-existing bylaw provisions.
Some of these referenda failed and some passed. The last successful referendum brought as to
license fees resulted in a rollback of license fees in 2012. Rather than reducing the footprint of
the existing WSBA programming to remain within its budget under the resulting reduced
license fee, the Bar instead utilized reserve funds to maintain the vast majority of programming
regardless of whether mandatory or non-mandatory in nature.

The primary source of revenue for WSBA is the license fee imposed on its members. The
license fee is not broken out for the members to determine which part of it funds the mandatory
functions of the Bar such as regulatory and disciplinary functions and which part funds the non-
mandatory functions such as CLE, various boards established by the Supreme Court, member
benefits, and the like.

Because WSBA is an integrated, mandatory bar association, members currently have no
choice but to pay the full license fee imposed upon them if they wish to practice law in this state.

The only real means the membership has to prevent its representatives (i.e. BOG) from
increasing license fees to fund ever-expanding and/or non-mandatory WSBA functions or
programs has been through the referendum process.

The minority position throughout this process has been that it is important in a
democratic process for the membership to retain its right to act as a check on the
governing body through a referendum process that holds the governing body accountable. This
is particularly true when it comes to the mandatory license fee imposed on anyone wishing to

practice law in this state.

1 It should be noted that whenever a motion was presented throughout this process only those work group
members present were able to cast a vote; 1.e. no proxies were allowed.
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Referendum Workgroup Recommendation #2

Article VIIL.A.1.c “Member Referenda”

Subpart ¢ of Article VIILA.1 currently includes a permissible referenda function to
“Enact a resolution”. However, following extensive research and discussion regarding historic
bylaw provisions, it was agreed that a referendum is no longer required for any member to
bring forth to the Board of Governors a proposed resolution for consideration. While in days
passed resolutions may have been used differently, today resolutions are normally just a
statement of support for a proposition for which no further action is required.

The work group tried to discern the intent of the provision. One possible meaning may
have been to provide a means to members for bringing what is now typically observed in
state government as a citizen initiative that binds the legislature to a new law if passed by the
voters.

Two proposals were discussed for replacement of this provision. The first, if approved,
would have been akin to what we know as the citizen initiative process which binds the
legislature (i.e. BOG) if enough votes are cast by the electorate (i.e. members). The second, if
approved, would have been akin to simply a proposal by the citizens (i.e. the members) to the
legislature (i.e. BOG) to be considered and voted upon by the legislature if they so choose to do
SO.

After some discussion and debate undertaken by the work group, the language agreed to
by a 7-2 majority was a compromise version of the two proposals which is as follows:

ARTICLE VIlII. MEMBER REFERENDA AND BOG REFERRALS TO MEMBERSHIP
A. MEMBER REFERENDA
1. [see change proposed elsewhere]:
a. [unchanged];
b. [unchanged];
c. Engetgreselution-Propose a new action to the Board of Governors; or
d. [unchanged].

Because of the small number voting against this proposal, no minority report was sought or
required.

337



338



Referendum Workgroup

Majority Report on VIILA.1.d.

“Amendment of the Bylaws by the Membership”

Discussion and debate was had by the committee over the potential striking of the line:

“d. Amend these bylaws.”

from the Bylaws. By a majority vote of the committee it was determined that the Bylaws should

not be altered in this regard.

The membership’s power to amend the bylaws has existed throughout the existence of the
WSBA, and indeed the Bar Act describes it as a mandatory part of its chartered existence: “Any
such rule may be modified, or rescinded, or a new rule adopted, by a vote of the active

members under rules to be prescribed by the board of governors.” RCW 2.48.050 (7).

It is widely understood that the membership cherishes the concept of their democratic check of
authority via referendum. The WSBA not only depends on the buy-in of its membership for
countless volunteer hours and license fees to operate, but also upon the mandate of those
certain unalienable Rights bestowed upon the membership by both the Bar Act and good
policy. There is no more formal or clear direction that the membership can give to the BOG

than by amending the bylaws.

In addition to it being bad policy to remove the members’ power to act as a check or direct the
organization to better meet the needs of the membership, there are the optics to consider. At this
time, when membership participation and goodwill is at an anecdotally low point, and where the
WSBA is perceived as uninterested in member comment and feedback, removing further
participation and governance rights from the membership will result in increased member

disengagement.
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close study over an extended period to ensure not only specific effectiveness of the proposed
amendment, but overarching consistency with the entirety of the bylaws. The minority believes
that this should not be undertaken based on the occasional idea of individual members, but

instead should be the exclusive province of the deliberative, cohesive governing body.
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REFERENDUM WORK GROUP RECOMMENDATIONS:
REDUCTION OF REFERENDUM PETITION FROM 90 TO 30 DAYS
Article VIIT A(2)(d)

An important element of the Membership Referendum process concerns the amount of
time members should have to file referendum petitions. Under the Bylaws, historically,
members have had 90 days within which to petition for a referendum on actions by the Board of
Governors (BOG). Technology, however, has dramatically enhanced members’ ability to
receive notice of the BOG’s work. Only recently, for example, have broad based website and
mass email capabilities been used by the WSBA leadership and staff to disseminate information
to the membership. Traditionally, action by the BOG was disseminated via reports in
“Northwest Lawyer”, WSBA’s monthly print publication. In light of these technical realities and
limitations, tradition held that 90 days were needed to provide adequate opportunity for members

to petition for referenda on BOG action.

Advances in technology have changed this picture radically. BOG meeting materials are
no longer disseminated in “print” but instead are provided to the BOG and the WSBA
membership electronically. Any member can now access all BOG materials online, not only
during BOG meetings, in real time, but in advance of and following BOG meetings. Since most,
if not all, BOG action typically occurs on the basis of at least an initial “first reading” of the
item, with formal action taken in subsequent meeting(s), “work in progress” that leadership and
staff are involved with get comprehensive review over an extended period. Combined with the

fact that many BOG meetings (although not all) are available on “webinar” for membership
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viewing/participation in “real time”, the majority of the referendum work group believes that the
membership has unprecedented access to BOG information and action. Given these current
realities and the elimination of many historic notice limitations, the up-dating of the referendum
process included a shortening of the referendum petition window to a period which is considered
more consistent with the current flow of BOG work and the greatly enhanced availability of
information and notice to the membership at large. Finally, the majority of the referendum work
group believes that shortening the referendum petition period is consistent with President-Elect

Bill Pickett’s plea for greater member involvement and participation in the important work of the

WSBA.
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REFERENDUM WORKGROUP RECOMMENDATION #4

Article VIIILA.2.d “Member Petition for Referendum —
Time”

Minority Report

The work group meeting on 11/21/ 17! began with a discussion on whether 90 days was
a sufficient time-frame for WSBA members to file a petition for a referendum seeking to

reverse or modify final action taken by the Board of Govemors. The seven members of the

work group present2 determined the current ninety (90) day timeframe to be sufficient, but

some complained - believing it too generous.

Proposed language was presented and voted upon on 12/1/17. The minority vote for

this motion consisted of all of the present and participating At Large WSBA Mernbers3 of the
Work Group and one current BOG member. The proposed language reduces by two-thirds the
time frame during which WSBA Membership may file a petition seeking to reverse or modify a

final action taken by the Board of Governors from ninety (90) days to thirty (30) days.

The minority argument for this proposal as advanced by all of the At-Larse Member

representatives and the governor that joined them is as follows:

A petition must be signed by at least five percent of the Active membership of the Bar at

the time the petition is ﬁled.4 As of 11/1/2017, there were 32,517 Active WSBA

members.

' The author, Krista K. van Amerongen was not present for this discussion. She relied on her own notes from other
meetings as well as Minutes.

* Members participating: Chair G. Kim Risenmay, Rajeev Mujumdar, William Pickett, Athan Papailiou, Michele
Radosevich, Brian Kelly, and Edward Hiskes. Not present: Krista K. van Amerongen, Marc Silverman, Jean Cotton,
and Jennifer Hanson.

3 This included Krista K. van Amerongen, Edward Hiskes, and Jean Cotton. Jennifer Hanson did not attend the
meeting

! Article VIII A(2)(b)
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That means a petition would require a minimum of 1,626 signatures at the time the petition is

filed. The petition must comply with GR 12.S

First, if this is all done with paper (i.e., a wood product) and not via electronic means, it
is virtually impossible to comply with within 30 days. Even considering the most optimistic
circumstances, at the very least, one must be present when the BOG votes, then immediately
draft a petition, photocopy that petition over 32,000 times, comb the WSBA lawyer directory to
manually obtain mailing information for each member (or submit a request for a mailing list of
all members to WSBA via a public information request and await a response), address over
32,000 letters, pay for over 32,000 stamps (nearly $13,500) to mail the proposed petition to
members, wait about five business days for membership to receive the letters, then wait for
members to respond in writing. Utilizing email or fax to disseminate the petition would
consume about the same amount of time although save the cost of stamps!

Second, it is highly improbable for members unable to attend a BOG meeting, especially
when not telecast, to even learn what occurred within 30 days. Often, minutes are published
two months afier the BOG meeting. Even were minutes published in thirty (30) days, the time
frame in which a member may file a petition is expired. Right now, BOG members who have
already scheduled time to be at the meetings only get materials a few business days before the
meetings. It is unreasonable and impractical to believe or to require average members, located
across the state, to: (1) become aware of issues that might affect them at the last moment, (2)
cancel appointments and close shop for the day, (3) find coverage for court matters, and (4)
travel (up to five hours one way) ... All in an effort just to be briefed about issues in the hopes
there is not a vote upon which they would need to try to organize a referendum.

The sole outcome of a thirty (30) day limit is elimination of member referenda with
regards to a final action by the BOG. Ultimately, the loss of due process for 32,000+ members
who are subject to the will of fifteen (15) active members — approximately 0.0005% of the
WSBA membership. Good ideas need not hide behind procedure. Timely publication of BOG
meeting information, followed by sufficient time for the membership to respond, promotes

collaboration and participation between the BOG and the membership. Reasonable minds may

* Article VIII A(2)(c); the BOG “will determine, within 30 days of the filing of a petition for a referendum, if the
subject of the petition falls within the requirements of GR 12.
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disagree — the referendum process exists so that the membership has a clear, effective,
transparent mechanism by which to express its perspective regarding final action of the BOG.
Likewise, if the BOG is in fact representing the membership with regards to WSBA
programming, goods, and services, reducing the time available to challenge or modify a final
BOG action such that it eliminates due process for the membership only serves as an
impediment.

Ninety (90) days is the current standard and has never presented prejudice to the BOG.
Ninety (90) days is a reasonable time period for County Bars and Sections to gather and discuss
merits and process final results. It is not an unusually lengthy time period and allows for proper
dissemination and discussion of a referendum. Eliminating a reasonable time period would be
an act of bad faith, resulting in the virtual elimination of the referendum.

It is widely understood that the membership cherishes the concept of their democratic
check of authority via referendum. The WSBA not only depends on membership for countless
volunteer hours and dues to operate, but also upon the mandate of those certain unalienable
Rights bestowed upon the membership by both the Bar Act and good policy. In addition to it
being bad policy to virtually remove the members’ ability to act as a check or direct the
organization to better meet the needs of the membership, there are the optics to consider.
Removing further participation and governance rights from the membership will result in
increased member disengagement and further antagonize an already disenchanted

membership.
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Robert N. Weiner, Chair

Working Group on Building Public Trust in the American Justice System
Section on Civil Rights and Social Justice

August 2018
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10.

11,

Status of Legislation. (If applicable)
N/A

Brief explanation regarding plans for implementation of the policy. if adopted by the House
of Delegates.

This policy will enable the ABA and relevant ABA committees to provide guidance to
courts, legislatures, and advocates on the ground working to expose and end practices leading
to modern-day debtors’ prisons, through amici curiae in appropriate cases, for example.

Cost to the Association. (Both direct and indirect costs)
None.

Disclosure of Interest. (If applicable)
N/A

Referrals.

At the same time this policy resolution is submitted to the ABA Policy Office for inclusion in
the 2018 Annual Agenda Book for the House of Delegates, it is being circulated to the chairs
and staff directors of the following ABA entities:

Judicial Division

Section of State and Local Government Law
Government and Public Sector Lawyers Division
Litigation

Young Lawyer’s Division

Section on Civil Rights and Social Justice

Law Practice Division

Litigation Section

Solo, Small Firm and General Practice Division
Ethics and Professional Responsibility
Commission on Veteran’s Legal Services
Standing Committee on Public Education
Commission on Disability Rights

Commission on Hispanic Legal Rights & Responsibilities
Commission on Homelessness and Poverty
Center for Human Rights

Commission on Immigration

Coalition on Racial & Ethnic Justice
Commission on Youth at Risk

Contact Name and Address Information. (Prior to the meeting. Please include name, address,
telephone number and e-mail address)

Robert Weiner
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ATTACHMENT B - REDLINE
CLE PROFIT SHARING MODEL:

PROPOSED REVISIONS TO CHAPTER 10 OF THE WSBA FISCAL POLICIES AND
PROCEDURES MANUAL

WSBA-CLE and Programs Presented in Partnership with Sections Splitting CLE Profits [ Losses

Programs Co-sponsored with Sections (Plan-A-and-RlanB)

The poal of all WSBA CLE programs is to support the mission and strategic goals of the organization.
WSBA Sections are an important partner in these efforts. WSBA retains fiscal reserves (“WSBA CLE

Fund”) to mitigate against changes in the CLE market, sustain and improve important technology
requured for the dellverv of CLE programs and protect agamst unexpected revenue shortfalls—aﬁd—the

Net seminar and any associated net on-demand product revenue for all WSBA CLE programs developed

in partnership with Sections (excluding mini-CLEs) will be split between the WSBA CLE Fund and the
partnering Section’s cost center. Beginning with seminars delivered in FY19, net revenues will be split
50-50(%) between the WSBA CLE Fund and the partnering Section's cost center, up to a total net
revenue of $8,000. Net revenue exceeding 58,000 will be split 65% to WSBA and 35% to the Section.
WSBA will absorb any net losses sustained by individual programs.

In calculating net revenue, WSBA will subtract all direct and indirect costs for the development of the live
program and on-demand product from the gross revenue of the live program and on-demand product
sales. WSBA will keep the Section informed of the program financials in a timely and transparent manner.
Al-Section-mid-yearmeatingswill-beadministerad pursuant-te-the-faragaing-paragraph: Following each
fiscal year's close, the partnering Section will receive its portion of any net revenue earned in that fiscal
vear, based on audited financial statements.

Because the CLE market is dynamic, WSBA and the Sections will annually review overall results and

may seek to adjust the revenue sharing terms set forth in this policy to ensure that CLE programming
and WSBA CLE Fund reserves are sustainable.

Foranpualprogramsthatare (3) seenas-hothfiscallylowearrisk to Sections lunlassspecifically-decided
by-the—Section-inconsuliationwith-the- CLEDepastmenitoallowiforthe greaterrish—easbringing
in—a-high-prced—spasker—and{b)—pari—efthe—administrative structure of the Section—the—CLE
Departinent—usor—a—fevepns—shasne—plar—thatirsnder chasme the prasmm—the—ttandare
achnistrativefes-butthe Seclinpreceiyes100% —ebthaprelitorlosstrom-thal-prograns—These
programsare-labeled-“Rlan-B programs.

Sectons—SmallerPregrams-in-which-CLE Staff-RProvide Limited-Assistance{Mini-CLEs)

4/18/2018
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ATTACHMENT D
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Two states have already laid the groundwork for entity regulation by requiring law firms to make
“reasonable efforts” to ensure that their lawyers conform to the disciplinary rules.

New Jersey. In 1984, the New Jersey Supreme Court adopted the Model Rules of Professional
Responsibility, but modified Model Rule 5.1 to clarify that it applies to “all lawyers engaged in
the practice of law™ and not just to partners in a partnership. Although the New Jersey Supreme
Court has asserted its authority to discipline law firms since 1984, it was not until 1997 that the
court exercised that authority. See In re Jacoby & Meyers, 147 N.J. 374 (1997), where the
Supreme Court reprimanded a law firm for failing to use an approved New Jersey trust account
for settlements received in connection with New Jersey legal matters. Then, in 1998, the court
reprimanded another law firm for improperly soliciting clients by parking a rented recreational
vehicle, covered with law firm ads, at the site of an apartment building gas line explosion. See In
re Ravich, Koster, Tobin, Gleckna, Reitman & Greenstein, 155 N.J. 357, 715 4.2d 216 (1998).
See also In re Bolden & Coker, P.C., 178 N.J. 324 (2004), reprimanding a Pennsylvania law firm
for unauthorized practice of law in New Jersey. More recently, the Supreme Court reprimanded
a law firm for violating Rule 5.1(a) by not ensuring that an attorney employed by the firm, but
not admitted in New Jersey, took the bar exam before practicing there. In re Sills Cummis
Zuckerman Radin Tischman Epstein & Gross, 192 N.J. 222, 927 A.2d 1249 (2007).

New York. New York has also extended to law firms the duty to ensure their lawyers’
compliance with the disciplinary rules. In 1996, in response to a recommendation by the
Association of the Bar of the City of New York, the state courts widened their disciplinary
jurisdiction to include law firms. The four Appellate Divisions of the New York Supreme Court,
which regulate law practice in the state, amended their disciplinary rules to provide that “[a] law
firm shall make reasonable efforts to ensure that all lawyers in the firm conform to the
disciplinary rules.”*

Two New York law firms have been publicly disciplined since amendments to the state’s
disciplinary rules took effect. In 2004, a law firm was publicly censured for engaging in
“conduct that adversely reflected on the fitness of the firm’s lawyers to practice” as well as
“conduct prejudicial to the administration of justice.” The conduct in question was pressuring
immigration clients and their family members who came to the firm’s office to pay additional
fees on the spot and yelling at those who could not or would not pay. See In re Law Firm of
Wilens & Baker, 9 AD3d 213 (N.Y. App. Div. 2004). And in 2014, another firm was publicly
censured for repeatedly pursuing collection matters without verifying the identity of the debtor
and the validity of the debts. See In re Cohen & Slamowitcz, LLP, 116 AD3d 13 (2014)

Which U.S. jurisdictions are implementing forms of PMBR?

Colorado. In Colorado, a committee finished proposed Colorado regulatory objectives in
November 2015. These regulatory objectives emphasize proactive programs that reduce risk and

¥ In 2009, the New York courts changed their ethics code to a Model Rules format. New York’s Rule 5.1(a) now
provides that “A law firm shall make reasonable efforts to ensure that all lawyers in the firm conform to these rules.”
More broadly, New York Rule of Professional Conduct 8.4 provides, inter alia, “RULE 8.4 that “A lawyer or law
firm shall not: (a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another
to do so, or do so through the acts of another....”
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This paper presents an argument and a blueprint for law firm regulation. It has five parts in
addition to this introduction. In Part I, the author details why Canadian law societies should
regulate law firms. Part Il undertakes a “regulatory audit” of how Law Societies in Canada
currently regulate law firms. He then turns to comparative experience in Part III by examining
how law firms are regulated in three comparable jurisdictions: the United States, Australia and
the United Kingdom. Then in Part IV, the author presents a suggested template for law firm
regulation. Finally, Part V provides a brief conclusion.

(2) Amy Salyzyn, "What if We Didn't Wait? Canadian Law Societies and the Promotion of
Effective Ethical Infrastructure in Canadian Legal Practices” (2015) 92 Can Bar Rev 507

Canadian law societies primarily regulate lawyer behaviour by responding to complaints made
against individual lawyers. Although this complaints-based regime is necessary, in particular to
address cases of lawyer misfeasance or extreme incompetence, it is limited in its ability to target
a significant determinant of ethical lawyer conduct: the presence of institutional policies,
procedures, structures and workplace culture within a law practice that help lawyers fulfill their
cthical duties. Given the importance of these formal and informal measures — referred to
collectively as “ethical infrastructure” — this article explores whether and how law societies
might become more active in promoting effective ethical infrastructures within Canadian law
practices.

Ensuring effective ethical infrastructures within law practices seems self-evidentially good: we
want lawyers to work in environments that facilitate compliance with their ethical duties. It is
less obvious, however, that it would be a good thing for law societies to regulate the ethical
infrastructures of Canadian legal practices. Decisions about a practice’s ethical infrastructure,
like what policies and procedures to put in place, are typically thought to fall to private ordering
and the decisions of law firm managers (influenced by insurer and client demands) rather than to
the domain of public regulators like law societies. Indeed, many Canadian lawyers are likely to
be suspicious of proposals to add an additional layer of regulator involvement in their practices.

What justifies regulatory intervention in this area? The case presented in this article for expanded
law society involvement in the ethical infrastructures of Canadian law practices is three-fold: (1)
there are reasons to believe that these infrastructures could, as a general matter, be improved; (2)
this improvement would, in turn, lead to improved outcomes in relation to lawyers’ ethical
duties; and (3) current law society regulatory efforts are not optimally situated to assist with this
improvement. Stated otherwise, law societies should become more involved in the ethical
infrastructures of Canadian law practices because neither the market nor current regulatory
efforts are effectively addressing this important aspect of law practice.

20
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that had a proactive mindset might discover a range of low-cost ways in which it could
implement its vision. Second, if proactive regulation prevents problems, it may reduce
regulatory costs rather than increase them. It is true that some jurisdictions, such as the Nova
Scotia Barristers’ Society, have committed resources to restructuring the regulatory system. But
it is possible for a jurisdiction to begin more modestly and adopt proactive measures and a
proactive mindset in which the jurisdiction begins by looking for low cost but potentially very
effective proactive measures such as the email that Colorado sends to lawyers who change
practice settings. One goal of this NOBC Proactive Regulation FAQ document is to encourage
regulators to share ideas and experiences with one another.

12.5 * Some might oppose proactive regulation out of the belief that it will be too burdensome
Sfor lawyers or too intrusive into law firm practices.

Response: It is certainly possible to design a proactive regulatory system to which this
criticism would apply. A regulator who adopts a proactive approach will undoubtedly want to
consider the issue of “proportionality” and make sure the burdens being imposed are appropriate.
(This is why Nova Scotia has a Triple P regulatory system — it is committed to regulation that is
proactive, principles, and proportionate.)

There are several additional steps that regulators could take to address this concern,
beyond a sensitivity to proportionality that should always be present. For example, when PMBR
regulation was adopted in New South Wales, Australia, the regulators were on record as stating
that they were trying to change their relationship with lawyers. They wanted to be seen as a
partner who could provide lawyers with assistance and help, rather than simply as an “enforcer”
who showed up after problems arose. The regulators in several Canadian jurisdictions are also
attempting to offer services to lawyers proactively and to have lawyers recognize that the
regulators, like the lawyers, would prefer to avoid problems and want to work with the lawyers
proactively to prevent problems from occurring. They are trying to change the relationship so
that they are recognized as partners who can help lawyers (which helps clients).

Another response to the concern about burden or intrusiveness might focus on the
concept of risk-based regulation. Many jurisdictions that are pursuing more proactive
approaches to lawyer regulation are pursuing a more risk-based approach to lawyer regulation.
A risk-based approach means that resources are targeted to the areas where they are most likely
to be needed. Colorado, for example, does not send its law practice management resource email
to lawyers who leave government practice and join an extremely large law firm. Illinois’ new
Rule 756(e) that requires a self-assessment every two years from lawyers who do not carry
malpractice insurance. Unlike lawyers who carry insurance, uninsured lawyers may not obtain
practice management advice from malpractice carriers. Moreover, injured persons may be more
at risk when lawyers do not carry malpractice insurance if the uninsured lawyers do not possess
nonexempt assets to pay damages in the event of a malpractice claim. A number of jurisdictions
outside the U.S. have made a commitment to a risk-based approach to regulation. Among other

reasons, a risk-based approach can be a more effective way for an organization to deploy limited
resources.)

NOBC Proactive Regulation FAQ Discussion, p. 11, June 22, 2017
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Board of Governors

Board of Governors Meeting
WSBA Conference Center
Seattle, WA
May 17-18 2018

How the Consent Calendar Operates: The items listed below are proposed for approval on the
Consent Calendar. Following introductions in the Public Session, the President will ask the Board if
they wish to discuss any matter on the Consent Calendar. If they do, the item will come off the
Consent Calendar and be included for discussion under First Reading/Action Items on the regular
agenda. If no discussion is requested, a Consent Calendar approval form will be circulated for each
Governor’s signature.

Consent Calendar Approval

a. March 8, 2018, PUDIIC SESSION IMIINULES ...t et s e nan 449
b. March 19, 2018, Special Meeting Public SESSIoN IMINULES ..........uviiiiiiee e ee e e e e e 457
c. April 6, 2018, Special Meeting Public SESSION MINULES ........cceiiiii it cnrreee e e e 461
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Working with Community-Based Organizations
Most organizations report various ways of working more closely with community-based
organizations (CBOs), agencies and other Alliance organizations as they look to implement
Goals 2, 3, 4 and 5. Whether identifying ways to improve client education and outreach, offer a
more holistic approach to services, or recognize systemic issues that need coordinated
advocacy, many organizations are planning to work with CBOs in the following ways:
e Offer trainings so CBOs can better issue-spot legal programs and know when to make a
legal referral
e Learn more about CBOs so more cross-referrals (legal/non-legal) can happen
e Ask CBOs for feedback on how to improve communications about what services a civil
legal aid organization provides
e Setup legal clinics at CBO locations
e (Co-locate with a CBO
e Consult and partner with CBOs to identify client needs and systemic issues
e Serve on CBO boards

Working with Criminal Justice Partners
Similarly to working with CBOs, many organizations are thinking about what they can do to
break down the silos between civil and criminal justice systems. The following is a summary of
many organizations are planning:
¢ Continue to or plan to meet with people are incarcerated about their civil legal needs
* Use a holistic approach to serving client communities who straddle the civil and criminal
systems
e Consult and partner more regularly with public defenders to identify civil needs and
systemic issues
e Recruit people from the criminal justice system (public defenders, prosecutors, judges)
to serve on the board

Innovative Approaches
In addition to trying new approaches to outreach and service delivery by working with CBOs
and criminal justice partners, many organizations are also looking at or already using other
innovative ways including the following:
® |ntegrate social workers into the service delivery of civil legal aid (e.g., host MSW
student interns, hire non-attorney intake specialists and case managers)
e Work with people in other disciplines (e.g., financial counselors, therapists) to identify
civil legal needs and cross-referrals
e Use technology to expand services, reach underserved areas, and make services more
accessible
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| am happy to touch base further if you would like. The WSBA's mixed roles of the regulation of the practice of law
and the professional association sometimes create confusion around the WSBA's role in such regulatory processes.

Again, thank you for reaching out.

Sincerely,

N

. Littlewood

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539 | 800-945-WSBA | 206-443-WSBA | questions@wsba.org | www.wsha.org 495
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limitations on the lawyer’s conduct. See Rule 1.4(a)(5).
Additional Washington Comments (14-17)

Agreements Limiting Scope of Representation

[14] An agreement limiting the scope of a representation shall consider the applicability of
Rule 4.2 to the representation. (The provisions of this Comment were taken from former
Washington RPC 1.2(c).) See also Comment [I11] to Rule 4.2 for specific considerations
pertaining to contact with a person otherwise represented by a lawyer to whom limited

representation is being or has been provided.
[Comment [14] amended effective April 14, 2015.]
[Comments originally effective September 1, 2006.]
Acting as a Lawyer Without Authority

[15] Paragraph (f) was taken from former Washington RPC 1.2(f), which was deleted from
the RPC by amendment effective September 1, 2006. The mental state has been changed from
“willfully” to one of knowledge or constructive knowledge. See Rule 1.0A(f) & (j). Although
the language and structure of paragraph (f) differ from the former version in a number of other

respects, paragraph (f) does not otherwise represent a change in Washington law interpreting
former RPC 1.2(f).

[Comment [15] adopted effective September 1, 2011.]

[16] [Ifa lawyer is unsure of the extent of his or her authority to represent a person because
of that person’s diminished capacity, paragraph (f) of this Rule does not prohibit the lawyer
from taking action in accordance with Rule 1.14 to protect the person’s interests. Protective
action taken in conformity with Rule 1.14 does not_constitute a violation of this Rule.

[Comment [15] adopted effective September 1, 2011.]
[17] Paragraph (f) does not prohibit a lawyer from taking any action permitted or required

by these Rules, court rules, or other law when withdrawing from a representation, when

terminated by a client, or when ordered to continue representation by a tribunal. See Rule
1.16(c).

[Comment [15] adopted effective September 1, 2011.]
Special Circumstances Presented by Washington Initiative 502 (Laws of 2013, ch. 3)
[18] At least until there is a change in federal enforcement policy, a lawyer may counsel a

client regarding the validity, scope and meaning of Washington Initiative 502 (Laws of 2013,
ch. 3) and may assist a client in conduct that the lawyer reasonably believes is permitted by this

218 of 219
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Re: Suggested Amendments to APR 28
April 30, 2018
Page 2 of 4

the LLLT Board. The LLLT Board then posted the suggested amendments to APR 28 on the
WSBA website and solicited comments between May and July 2017. Finally, the Family Law
Advisory Workgroup reviewed over 30 comments, as well as informal feedback from the Access
to Justice Board’s Rules Committee and modified the suggested amendments where it deemed
necessary before submitting them to the LLLT Board for approval and the Court for
consideration.

Finally, it might be the belief of some proponents, but the LLLT Board does not maintain that
the LLLT license was intended to be the “savior of the legal profession.” To the contrary, the
LLLT Board strongly believes that LLLTs are only one piece of the puzzle in the seemingly
endless quest for access to justice for all. LLLTs alone will not solve the access to justice crisis,
but neither will lawyers alone; the unmet need is far too great. Lawyers are invaluable, but not
every legal problem requires a lawyer and not every client can afford one. LLLTs can provide
meaningful assistance to this growing number of clients.

The LLLT Board now responds to Ms. Cotton’s main contentions:

1. LLLTs Will Not Represent Clients in Court and Other Proceedings, Only Assist Clients as
Pro Se Litigants

Quoting two articles written in 2008, Ms. Cotton points out that proponents asserted that LLLTs
would never be able to represent clients in court hearings or negotiate a case. While the LLLT
Board appreciates the original intent and limitations of the license, it is impossible to
completely foresee the evolution of a profession. It would be particularly unfair to LLLT clients
to halt any future enhancement solely to avoid contradicting ten-year-old statements regarding
the original intent of the license. The law evolves and so should the practice of law.

LLLTs have shared stories of sitting in court, unable to speak, while the client inaccurately
describes steps taken or relevant legal issues. Or a client is there alone and attempts to relay
later to the LLLT what transpired but is unable to do so because they are confused or unclear.
Preventing LLLTs from assisting in court furthers the confusion, delay and disadvantage
affecting pro se litigants. The recent ABA Journal article, Legal technicians belong in courtrooms,

provided to the Court as an attachment to this letter, further highlights the need for courtroom
assistance.

To address the substance of Ms. Cotton’s concerns, while the suggested amendments to APR
28 enhance the initial scope of representation, these amendments would not allow LLLTs to
represent a client in a court or tribunal as a lawyer would, and LLLT clients will continue to be

7 B . 1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
w21 206-733-5912 | renatag@wsha.org | LLLT@wsba.org | www.wsha.org
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Legal technicians belong in courtrooms Page 2 of 4

courtroom in the Bronx, New York, Kings, and Queens County Housing Court and Bronx
Civil Court to respond to factual questions asked by the judge but not to represent clients
in the traditional lawyer sense. The program has been a success as reported in this 2016
American Bar Foundation report

(hnp:!!wv.w.americanbarfoundat%on.nrgluptoadsn’cms;’documenls.'new_york_cily_ccurl_navigalors_execulive_summary_nnaI_wilh_rinal_linksndecember_zo1B.pdf),
and most importantly, the clients benefit.

The statistics in the 2015 Utah Supreme Court Task Force to Examine Limited Legal
Licensing re port (http:ihaww.utcourts.gov/committees/limiled_legal/Supreme Court Task Force to Examine Limited Legal
Licensing.pdf) identify the need for courtroom help with the top three categories outlined below:

+ Debt Collection: Of 67,510 cases, 98 percent of respondents were self-represented, and all pelitioners had
counsel.

» Eviction: Of 7,465 cases, 96 percenl of respondents were seif-represented, and 87 percent of pelitioners had
counsol.

» Divorce / annulment: Of 13,227 cases, 80 percent of respondents were self-represented, and only 48 percent of
petitioners had counsel.

There is clearly a lopsided or David-and-Goliath issue with the first two categories, which is
problematic. The situation with family law issues, however, is even worse, as oftentimes,
both parties are unrepresented. Although Utah does propose a LT (licensed paralegal
practitioner) in each of the above areas, that LT will not be allowed into court, even to sit
with the litigant. The Utah task force seems to rely on the definition of the practice of law,
which is so broad that the rationale from their report below can fit;

Unless there is an approved form, moving beyond "information, opinions or
recommendations” to counsel and advice should be reserved for a licensed lawyer. Just as
diagnosis of a symptom'’s cause is at the core of the physician’s role, recognizing that a
person's circumstance creates legally enforceable obligations, rights and remedies is at
the heart of what lawyers do. Lawyers, also like doctors, should be the only professionals
authorized to advise on a course of action, and assist in completing that course of action,

The above seems to ignore the idea of the CNP or the LT performing some of the
exclusive "lawyer” functions, creating something akin to the nurse practitioner or
paramedic. The medical profession has not held onto all the functions and allows others
with proper training and certifications to perform various medical tasks.

| spoke with Utah Supreme Court Justice Constandinos "Deno” Himonas because the
program has not yet rolled out in Utah, but he hopes for a fall implementation with the
education companent launching then.

'l can't speak for others, but my sense was that there wasn't a great deal of momentum on
the committees to allow the [licensed paralegal practitioners] to represent their clients in
court,” he says. "Perhaps it would make sense to allow for such representation—I've been
told that Washington is rethinking their position on this issue; perhaps not. It's certainly
something the court could consider in the future if post-adoption evaluations of the LPP
program warrant.”

More recently, in November 2017, Oregon released its initial recommendations
(http:/iwoww.oshar.org/_docs/resources/2017 FuturesTF Summary/offline/download.pdf) ON paraprofessionals for
family law and landlord-tenant proceedings. Recommendation 1.9 proposes the permitted
LT activities, including form selection and preparation plus provision of information and
advice. As proposed, the LT would be able to communicate and negotiate with the

hitp:/Awww.abajournal.com/news/article/legal _technicians_belong_in_court 4/30/2018 528
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ac

opponent and give emotional and administrative support in court. So, Oregon could
possibly go further than Utah to let the LT provide a supporting role in court, but would not
allow for actual representation at depositions, in court or on appeal.

| discussed some of the findings around the need for LTs as opposed to lawyers with John
Grant of The Agile Attorney Network (htips:/agileattormey.comi). John co-chaired the Oregon State
Bar Futures Task Force and is a current member of the bar's board of governors. He
explained that like many other states, “Oregon has been promoting pro bono service for at
least a generation, but the access-to-justice gap keeps growing" as self-represented
litigants top 80 percent for family law and landlord-tenant. Further, the Oregon report cited
the possibility that lawyers and LTs would work together, much like Arizona's certified legal
document preparers and attorneys, as | discussed last time
(hitp:/iwww.abajournal.com/news/article/integrating_paraprofessionals_into_practice_part_iii).

John explained that the services being provided by LTs would not take work away from

lawyers, "especially since the number of lawyers in Oregon is projected to decline over the

next decade as baby boomers retire, which will only make the A2J gap worse.” The

challenge of the underemployed lawyer, particularly the solo attorney, is really based on
——mismatch of the-services-being-offered-at-high-rates-and-the-needs-and-ability-to-pay-of-the -

average citizen. New lawyers are saddled with law school debt and therefore struggle to
serve the population by either lowering rates or developing new business models.

“Something has to change to provide meaningful legal services to the more than 1.2 million
Oregonians who are not being served by lawyers today,” John explains. *We lawyers need
to conslider the possibility that we are simultaneously doing excellent work for the clients
we have and yet still failing large swaths of society as a whole. For lawyers to largely
abandon entire segments of the population but then leck the gates to the marketplace
behind us is borderline unconscionable.”

As far as timelines: “Oregon does plan to move forward with licensing paraprofessionals,”
sald Helen Hierschbiel, executive director of the Oregon State Bar. “The exact form that
will take is still up for discussion as the implementation committee does its work.”

At least one candidate for Oregon'’s recent House of Delegates election expressly stated
her opposition to the program. It will be interesting to see how long it takes before LT
programs are launched in both Utah and Oregon.

LOOK OUTSIDE THE U.S. FOR SUCCESS IN NONLAWYERS IN
COURT

Over a decade ago in Canada, in 2007 the province of Ontario brought paralegal or legal
services provider regulation under its version of the bar association, The Law Society of
Ontario (hitps:inwww.isuc.on.cary. Diana Miles, now CEO of LSO, was invelved when the Ontario,
Canada, program started. Diana commented that although the main objective was to have
the Law Society maintain regulatory control over LSPs with a structured program, a
secondary goal was to alleviate court congestion by resolving matters prior to litigation.
However, these LSPs are allowed to represent clients in court in very specific situations,
such as matters before the small claims court, provincial boards and agencies, and
matters (such as driving offenses) before the Ontario Court of Justice. Their education,
training and examinations are very different from the education, training and examinations
required to become a lawyer, but LSO oversees the entire LSP profession

(hitp Hwvrvi.Isuc.on.caflicensingprocessparalegal).

Today there are some 9,000 LSP with licenses, and although only half are active, they
have solved thousands of clients' legal problems. In 2012, a five-year review
(hip:lawscclelygazelte.ca/wp-contentiuploads/2012/07/Paralegal-5-year-Review.pdf) Of the LSP found that the
program was a success, and “provided consumer protection while maintaining access to

http://www.abajournal.com/news/article/legal_technicians_belong_in_court 4/30/2018 529
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April 30, 2018

Bill Pickett, President
Washington State Bar Association
1325 Fourth Ave, Suite 600
Seattle WA 98101-2539

Dear President Pickett:

Congratulations on your new position as President of the WSBA. I note in your

President's Corner column that you say “I want to hear from you.” So here are my
thoughts.

As a companion email, please find a letter that I submitted to “NW Lawyer” on April

22,2017. This letter was never printed, I believe, due to a censorship attitude that has
infiltrated the WSBA staff.

I would like you to consider publishing the letter. It concerns the matter of fee
increases which is always a relevant topic for lawyers. It also discusses the 2017

referendum regarding the WSBA fee increases which is still a controversial topic within
the WSBA today.

In addition to publishing my letter, I would like you to consider urging the Board of
Governors to hold the referendum vote on the recent dues increases. And further, to
begin the discussion about moving to a voluntary WSBA.

Sincerely,

Thomas B. Stahl
WSBA #17434
115 West 9" Ave
Ellensburg WA 98926
(509) 962-9051
(509) 745-8801
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This kind of overbearing attitude would likely drive large numbers of attorneys
out of the WSBA if they had freedom of choice.

Sincerely,

Thomas Stahl

WSBA #17434

115 West 9" Ave
Ellensburg WA 98926
(509) 962-9051

(509) 745-8801
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[§]

ACTION PLAN FOR PROPOSED BY LAW AMENDMENTS

The elections of three new Governorships are held in abeyance until the Board either
disapproves of the proposed amendments deleting those positions or the Supreme Court
approves their deletion if passed by the Board. In the event those positions are not

deleted at the conclusion of this process, the Board will resolve at that time the procedure
and timing for that onboarding.

The Board will conduct its own work group. Membership of the workgroup is open; any
Board member or WSBA member who desires to attend those meetings may be a part of

the work group. Detailed minutes of all meetings shall be kept including a record of any
votes taken and who voted.

The first meeting of the work group will be set for the week of April 2. Staff will send a
poll to determine the day most governors can attend and the first meeting will be set on
that day. Those present will set the schedule for the following meetings.

The Board members present at the first meeting will appoint a facilitator for the work
group meetings. The schedule of meeting days and times will be posted on the WSBA

web site, included in the next Bar News, and transmitted via email as an email blast in
accord with the current email blast mechanism.

Any WSBA member may propound proposals on the offered amendments.

The workgroup will return to the Board a redline of language that is agreed and disputed.
The workgroup will not return a voted on recommendation per se. The proponents of the

bylaw amendments, and any group that opposes them, may provide the Board a report
stating the basis of their respective positions.

The first report of the Board’s work group will be due at the May regular Board meeting.
The workgroup will consider the input of the Board and meet again to determine if any
suggestions by the Board can be integrated.

The second report of the Board’s work group will be due at the July regular Board
meeting.  The workgroup will consider the input of the Board and meet again to
determine if any suggestions by the Board can be integrated.

The third and final report of the Board’s workgroup will be at the September regular
Board meeting. It is contemplated the Board will vote on the proposed amendments at its
regular September meeting. However, the Board on majority vote may defer a final vote
contingent on additional work as directed by a majority of the Board at that time.

The initial reports of the workgroup need not be as detailed as the final reports. It is

anticipated the final reports presented for September will reasonably contain the full basis
for the proposal or opposition to them.
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The Board’s work group’s meeting materials will be posted on the WSBA web site after
each successive Board meeting where those materials were considered. The original
proposed amendments should be posted as soon as practical.

By August 1, 2018 the work group will provide a report suitable for publication in the
Bar News that summarizes the proposals and provides a statement for or against them as
appropriate. For this report, if there are more than two versions for any one proposed
amendment, the original proposed amendments shall be one version reported on. The
work group will decide which of other proposals have a preponderance of support by the
work group and that version shall be published in the Bar News.

All final reports of the workgroup pertaining to the three new governor positions shall be
transmitted to the Supreme Court along with the final proposed language in redline unless

the Board rejects the proposed amendments to eliminate the three new governor positions
in which case the issue is moot.
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4/23/18

Seattle, WA

Professional Responsibility Counsel Jeanne Marie
Clavere and Outreach and Legislative Affairs Manager
Sanjay Walvekar presented a session on
professionalism to law students during a Seattle
University Professional Responsibility class.

10.

4/25/18

Bellevue, WA

Diversity and Inclusion Specialist Dana Barnett and
Legal Community Outreach Specialist Sue Strachan
hosted this networking reception. Several minority bar
associations also participated. Professional
Responsibility Counsel Jeanne Marie Clavere and BOG
members Alec Stephens and James Doane also
attended.

flils,

5/4/18

Port Orchard, WA

Legal Community Outreach Specialist Sue Strachan
attended the Kitsap County Bar Association Law Day
program and luncheon.
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To: WSBA Board of Governors

From: Sanjay Walvekar, WSBA Outreach and Legislative Affairs Manager
Date: May 2, 2018
Re: 2018 Legislative Session Wrap-Up

BACKGROUND: The following information is provided for the Board’s information regarding action taken by the

Legislature during the 2018 session.

The 60-day 2018 regular session began on Monday, January 8, and adjourned on Thursday, March 8. Legislators
passed a myriad of policy measures as well as a capital budget (providing state funding for the construction and

renovation of schools, parks, and other state facilities) and a supplemental operating budget (adding more than

$750 million in net spending to the current budget, with a focus on funding for education, mental health, and

higher education).

OVERVIEW:

2018 WSBA Legislative Priorities

Priority #1: Sponsor Bar-Request legislative proposals initiated by WSBA Sections that are approved by the Board.
Gov. Inslee signed WSBA’s request bill, SB 6040, into law on March 13.

Originating from the Corporate Act Revision Committee of the Business Law Section, SB 6040 addresses electronic
voting at corporate meetings under the Washington Business Corporation Act and allows corporations to remotely
hold shareholder meetings (similar to other leading corporate law jurisdictions, such as Delaware). This law goes

into effect 6/7/2018.
Priority #2: Support non-Bar request legislative proposals approved by the Board under GR 12.

This session, WSBA Sections and entities voted to support various pieces of legislation concerning information
about the law, access to justice, and the criminal justice system. The following bills were signed into law by Gov.

Inslee:
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e HB 1896 (Rep. Dolan): expanding civics education in public schools (BOG Legislative Committee:
support). This law goes into effect 6/7/2018.
e SB 6002 (Sen. Saldaia): enacting the Washington voting rights act of 2018 (Civil Rights Law Section:
support). This law goes into effect 6/7/2018.
The following bill did not pass the Legislature. However similar legislation will likely be considered during the next

legislative session:

e SB 6052 (Sen. Walsh): reducing criminal justice expenses by eliminating the death penalty and instead
requiring life imprisonment without possibility of release or parole as the sentence for aggravated

first degree murder (Civil Rights Law Section: support).

More information about legislative action considered by the Board can be found in the meeting minutes of the

Board Legislative Committee.

Priority #3: Monitor and take appropriate action on legislative proposals significant to the practice of law and

administration of justice.

The WSBA Legislative Affairs Office monitored numerous legislative proposals that might have impacted various
WSBA entities. The following is a list of some of the key bills that were monitored and involved working

collaboratively with relevant WSBA Sections:

e HB 1169 (Rep. Orwall): enacting the student opportunity, assistance, and relief act (Creditor Debtor
Rights Section: support). Signed by Gov. Inslee. This law goes into effect 6/7/2018.

e HB 1298 (Rep. Ortiz-Self): prohibiting employers from asking about arrests or convictions before an
applicant is determined otherwise qualified for a position (Civil Rights Law Section: support). Signed
by Gov. Inslee. This law goes into effect 6/7/2018.

e HB 1022 (Rep. MacEwen): enhancing crime victim participation in the criminal justice system process
(Civil Rights Law Section: support). Signed by Gov. Inslee. This law goes into effect 6/7/2018.

e HB 1783 (Rep. Holy): concerning legal financial obligations (Civil Rights Law Section: support). Signed
by Gov. Inslee. This law goes into effect 6/7/2018.

e SB 5598 (Sen. Pedersen): granting relatives, including grandparents, the right to seek visitation with a
child through the courts (Family Law Section: oppose). Signed by Gov. Inslee. This law goes into

effect 6/7/2018.
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SB 6560 (Sen. Darneille): ensuring that no youth is discharged from a public system of care into
homelessness (Juvenile Law Section: support).

SB 6015 (Sen. Hasegawa): concerning actions for wrongful injury or death (Litigation Section:
support). This bill did not reach final passage this session. However, similar legislation will likely be
considered next session.

SB 6012 (Sen. King): allowing the federal veteran identification card to be used to obtain a veteran
designation on a driver’s license (Legal Assistance to Military Personnel (LAMP) Section: support).
Signed by Gov. Inslee. This law goes into effect 6/7/2018.

HB 1630 (Rep. Slatter): Allowing minors to consent to share their personally identifying information in
the Washington homeless client management information system (Juvenile Law Section: support).
Signed by Gov. Inslee. This law goes into effect 6/7/2018.

HB 2253 (Rep. Graves): concerning the right to control disposition of the remains of a deceased minor
child (Family Law Section: concerns). This bill did not reach final passage this session. However,
similar legislation will likely be considered next session.

HB 2371 (Rep. Sawyer): implementing child support pass-through payments (Family Law Section:
support). This bill did not reach final passage this session. However, similar legislation will likely be

considered next session.

Session statistics

During the regular legislative session this year, the WSBA Legislative Affairs Office:

Referred 415 bills to WSBA Sections;

Continuously tracked 246 bills through the end of regular session;

Monitored 184 committee hearings;

Testified and/or coordinated testimony for 2 hearings; and

Participated in approximately 11 meetings with legislators and staff.
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Legislative interim

For some bills that did not reach final passage this year, legislators have already expressed an interest in studying
these issues over the summer and fall months for reintroduction in 2019. Over the interim, relevant WSBA entities
and the WSBA Legislative Affairs Office will monitor and participate in these discussions with legislators and

legislative staff regarding various legislative proposals.

| will also be meeting with the Executive Committees of each Section to ascertain whether they will be proposing

any legislation for the 2019 session.
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client chooses to keep the work involved at the Old Firm, move it with the departing Lawyer to
the New Firm or shift it to another firm altogether is the client’s alone. The Washington
Supreme Court in Barr v. Day, 124 Wn.2d 318, 329, 879 P.2d 912 (1994), described this
preeminent right of a client to choose legal counsel: “Unlike general contract law, under a
contract between an attorney and a client, a client may discharge the attorney at any time with
or without cause.” See also RPC 1.16(a)(3) (requiring withdrawal if a lawyer is discharged).

2. Client Files

File transition issues are addressed in detail in WSBA Advisory Opinion 181 (rev. 2009)
and this opinion will not repeat that comprehensive discussion. In brief, however, Advisory
Opinion 181 notes that RPC 1.16(d) requires a lawyer when an attorney-client relationship has
been terminated to “take steps to the extent reasonably practicable to protect a client’s
interests, such as. . . surrendering papers and property to which the client is entitled and
refunding any advance payment of fee that has not been earned or incurred.” Advisory
Opinion 181 defines “the file” broadly and provides guidelines for what must be provided to a
former client (or a New Firm at the former client’s direction). Generally, Advisory Opinion 181
counsels that the entire file—including the electronic portions—should be provided subject to
limited exceptions. The principal exceptions Advisory Opinion 181 identifies are: (1)
documents subject to a protective order or similar confidentiality obligation that may control
the distribution of particular documents within the file; and (2) “[m]iscellaneous material that
would be of no value to the client,” which Advisory Opinion 181 as “papers [that] will not
prejudice the client” including “drafts of papers, duplicate copies, photocopies of research
material, and lawyers’ personal notes containing subjective impressions such as comments
about identifiable persons.”™

RPC 1.16(d) also notes that a “lawyer may retain papers relating to the client to the
extent permitted by law.” Advisory Opinion 181 counsels in regard to an Old Firm’s possessory
lien rights concerning a client’s file under RCW 60.40.010(1)(a) that “[i]f assertion of the lien
would prejudice the former client, the duty to protect the former client’s interests supersedes
the right to assert the lien.” Id. at 1.1

Upon receipt of a client’s written instruction to transfer a file to New Firm or a third law firm,
Old Firm has a duty to transfer the file as soon as reasonably possible to avoid prejudice to the
client and departing Lawyer has a duty to cooperate as needed to facilitate a timely transfer.

Law Firms: Of Client Lists, Trade Secrets and the Fiduciary Duty of Law Partners, 30 Fla. St. U. L. Rev.
767 (2003). By contrast, “form” materials containing information classified as confidential under RPC 1.6
or applicable privilege law, should only be taken with the permission of the clients concerned.

Presumably, the first category could be addressed through amendment of the protective order
or other confidentiality agreement involved to cover a New Firm. The second category is discretionary
and may have less relevance when the same Lawyer is to handle the same matter at the New Firm.

12 |ssues regarding accrued compensation, return of capital and entitlement to accounts
receivable or other anticipated future fee income are matters of substantive contract and statutory law
beyond the scope of the RPCs. See generally Dixon v. Crawford, McGilliard, Peterson & Yelish, 163 Wn.
App. 912, 262 P.3d 108 (2011) (discussing the valuation of law firm partnership interest upon the
withdrawal of one of the firm’s partners); McCormick v. Dunn & Black, P.S., 140 Wn. App. 873, 167 P.3d
610 (2007) (discussing valuation of law firm shareholder interest upon withdrawal of one of the law firm’s
shareholders).
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