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Paula Littlewood on the state of the legal profession; then-King County Superior Court Presiding
Judge Richard McDermott on proposals to change the civil judicial system in King County; Jeff
Hall, then-State Court Administrator, Administrative Office of the Courts, on statistics and trends
examined by the AOC; U.S. District Court Judge James Robart on civil litigation and rules in the
federal courts; and Task Force member Don Jacobs, a former president of the Oregon Trial
Lawyers Association, on the expedited civil trial system in Oregon. Individual subcommittees
sought extensive input from members of the bar and bench.

The Task Force reviewed literature from around the country, including other states’ and federal
courts’ responses to rising civil litigation costs; case studies by the Institute for the
Advancement of the American Legal System (IAALS) and the American College of Trial Lawyers
(ACTL); and a nationwide litigation cost survey conducted by the National Center for State
Courts (NCSC).

In accordance with its charge to seek input from affected lawyers, judges, and other entities,
the Task Force also conducted its own survey of WSBA members involved in, or affected by,
civil litigation. Over 500 bar members participated, most who reported themselves as
experienced litigators. The respondents echoed the concerns found by previous surveys,
identified specific factors contributing to runaway litigation costs, and expressed support for
proposals aimed at curbing those costs. Preliminary versions of this report were circulated to
litigation-related WSBA sections, minority bar associations and civil litigation associations the
Washington State Association for Justice (WSAJ) and Washington Defense Trial Lawyers
(WDTL) for comment, and the input received is reflected in the final report.

Based on this data and the work of the individual subcommittees, the Task Force has developed
a set of recommendations. These recommendations seek to speed case resolutions—inside or
out of the courtroom—while preserving the legal system’s ability to reach just results. The
centerpiece of the Task Force's recommendations is a system of early case schedules and
discovery limits, assigned based on a case’s complexity, counterbalanced by mandatory initial
disclosures. Other recommendations address e-discovery, alternative dispute resolution, and
judicial case management.

These recommendations come with a significant caveat: they do not specifically take up family
law issues. During its fact-finding, the Task Force came to the conclusion that family law and its
distinct constellation of concerns were beyond the Task Force’s ability to fully consider without
unreasonably extending its charter. Therefore, the Task Force’s recommendations only reach
family law to the extent they affect all other areas of civil litigation.
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Rebecca L. Kourlis, Jordan M. Singer& Paul Saunders, Survey of Experienced Litigators
Finds Serious Cracks in U.S. Givil Justice System, Judicature, Sept.—Oct. 2008, at 78
(2008)

John Lande, The Movement Toward Early Case Handling in Courts and Private Dispute
Resolutions, 24 Ohio St. J. on Disp. Resol. 81 (2008)

Emery G. Lee III & Thomas E. Willging, Defining the Problem of Cost in Federal Civil
Litigation, 60 Duke L.J. 765 (2010)

Emery G. Lee & Kenneth 1. Withers, Survey of United States Magistrate Judges on the
Effectiveness of the 2006 Amendments to the Federal Rules of Civil Procedure,
11 Sedona Conf. J. 201 (2010)

Leo Levin & Denise D. Colliers, Containing the Cost of Litigation, 37 Rutgers L. Rev. 219
(1984)

Amy Luria & John E. Clabby, An Expense Out of Control: Rule 33 Interrogatories After
the Advent of Initial Disclosures and Two Proposals for Change, 9 Chap. L. Rev. 29
(2005)

Scott A. Moss, Litigation Discovery Cannot Be Optimal but Could Be Better: The
Economics of Improving Discovery Timing in a Digital Age, 58 Duke L.]. 889 (2009)

Robert F. Peckham, A Judicial Response to the Cost of Litigation: Case Management,
Two-Stage Discovery Planning and Alternative Dispute Resolution, 37 Rutgers L.
Rev. 253 (1985)

Douglas C. Rennie, The End of Interrogatories: Why Twombly and Igbal Should Finally
Stop Rule 33 Abuse, 15 Lewis& Clark L. Rev. 191 (2011)

The Sedona Conference Cooperation Proclamation: Resource for the Judiciary (2014)
(Public Comment Version)

The Sedona Conference Cooperation Proclamation, 10 Sedona Conf. 1. 331 (2009
Supp.)

Charles Silver, Symposium. What We Know and Do Not Know About the Impact of Civil
Justice on the American Economy and Policy: Does Civil Justice Cost Too Much?,
80 Tex. L. Rev. 2073 (2002)

John V. Tunney, Foreword, Financing the Cost of Enforcing Legal Rights, 122 U. Pa. L.
Rev. 632 (1973-1974)

Thomas E. Willging, Donna Stienstra, John Shapard & Dean Miletich, An Empirical
Study of Discovery and Disclosure Practice Under the 1993 Federal Rule Amendments,
39 B.C. L. Rev. 525 (1998)

Comment, The Growth of Cost-Shifting in Response to the Rising Cost and Importance
of Computerized Data in Litigation, 59 Okla. L. Rev. 115 (2006)
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» Mandatory initial, expert witness, and pretrial disclosures except for categories of cases
exempt from initial case schedules®®;

 Principles of proportionality and cooperation incorporated into discovery rules®’;

o Number of interrogatories allowed without prior court permission brought in line with
Tier 1 limits®®;

e Remainder of federal e-discovery rules incorporated into state rules®; and

» Non-dispositive motions decided on the pleadings, unless the court permits oral
argument.®

District court jurisdiction should also expand, concurrent with superior court jurisdiction, to
include unlawful detainer proceedings under Chapter 59.12 RCW and anti-harassment
protection orders involving real property, so long as the disputes remain within the jurisdictional
limit.

c. Reasons

According to responses to the Task Force's survey, though over half of respondents reported
that over 20 percent of their civil litigation cases involved amounts under $50,000—within the
district court jurisdictional limit—the overwhelming majority, 85 percent, conducted less than a
fifth of their civil litigation in district court.

The Task Force believes district courts can offer an expedited and less costly alternative to
superior courts for some cases. Its recommendations will make district court a more viable and
affordable forum for civil litigation: case schedules will keep litigation moving and focus attorney
efforts; early discovery conferences, mandatory disclosures, and discovery limits will streamline
discovery and reduce discovery abuse; eliminating the need for oral argument will greatly
reduce the costs of motions practice.

% See supra pages 25-30.
57 See supra pages 30-33.
58 See supra page34.

% See supra pages 36-37.
& See supra pages38-38.
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What procedural rules will govern conduct and location of proceedings (for
example, AAA, JAMS, JDR, or some other protocol);

What limits will be placed on discovery, for example, lay-down discovery or e-
discovery rules. Without some discovery limits, there is little difference between
arbitration and full-scale litigation;

What jurisdiction’s substantive law will govern resolution of the dispute;

Whether mediation is required either before arbitration or early in arbitration,
and if so on what schedule;

What interim relief, if any, will be available, whether injunctive or otherwise;

Whether to allow expedited electronic exchange of briefs, submittals, and other
documents;

Whether to allow pre-hearing motions for summary judgment or partial summary
judgment;

What timing should be required for the arbitration process: (1) mandate either to
conduct or consider early mediation; (2) date(s) to commence and complete
discovery; (3) date for final coordinating conference prior to hearing on the
merits; (4) date to commence hearing on the merits; (5) duration of the hearing
day, and possible imposition of time limits on presentation of evidence and
argument; and

Final award: (1) time limit on the arbitrator or panel between completion of
hearing and issuance of award; (2) form of award (basic, reasoned, or detailed
findings and conclusions), including a specific statement if the parties do not
want a compromise or “split the baby” award; (3) what permanent relief may be
granted (legal or equitable); (4) whether to allow award of costs and fees; and
(5) whether to allow judicial review.
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Civil Litigation Rules
Drafting Task Force
Page 2

As a matter of practice, the court currently requires a mediation session before it
grants a trial date. This process encourages the parties to accomplish a mediation sooner
than later and keeps our trial calendars clear of matters that resolve themselves without a
trial. Our concern is that the current proposed rule will fill our trial calendars with
meaningless trial settings and make it much more difficult to manage the resulting

congestion. The proposed rule will also impose a greater burden on the Clerk’s office,
who also has to cope with limited resources,

While we do not have issues with the remainder of the scheduling requirements of
the new rule, we suggest that the proposed rule be modified so that the trial setting does
not occur until after the mediation session is completed or waived and utilize the
mediation schedule as the bench mark for the other schedules until a trial date is set. Or,

in the alternative, provide a process where the smaller jurisdictions like ours are able to
opt out of the proposed rule.

Thank you for your considerations.

Sincerely, -

The Honorablé Del Goodell
Mason County Supetior Court

7 7 ;%Z‘
The Honorablg Amber Finlay

Mason Coun '-Sﬂpgr?or Court

The Honorable Monty Cob
Mason County Superior Court
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