Welcome to the Model Residential Design-Build Conact
(Cost Plus)

The Council for the Construction Law Section of iWashington State Bar Association
prepared this Model Residential Design-Build Cocttréo help homeowners and builders
allocate risk and responsibilitiesThis form contract document (the “Document”) does ot
constitute legal advice or recommendations, and the is no substitute for careful review by
the parties and their attorneys. The drafters, the Council, and the WSBA Constouct. aw
Section are not responsible for any use of the Dru.

The following comments are intended to provide lgacknd information about some of
the Document provisions. The comments do not igddd language of the Document:

1. Relationship Between the Parties: The Docurmnentemplates that the Owner is
supplying the Design-Builder with design criteriettsng forth the Owner’s desired parameters
for the project, that the Design-Builder will relypon those criteria in creating a design for the
project, which, after approval by the Owner, thesige-Builder will then use to construct the
project.

2. Cost-Plus Contract: This Document is writterb&acost-plus contract It is

not a “fixed price” contract. The Design-Buildestienates the project cost, but the actual project
cost is ultimately determined by the actual co$tdesign services, labor, and materials supplied
by the Design-Builder. The actual costs of desigd construction may be higher, equal to, or
lower than the cost estimated by the Design-Build€his is not a “fixed price” or guaranteed
maximum price under which the Owner is protectedablymp sum or guaranteed maximum
amount. Rather, the Owner is responsible to pawadtual expenditures by the Design-Builder
and for comparing expenditures to the amounts estichby the Design-Builder. The Owner is
to be provided a “control estimate” and is entitleml receive notice if the Contactor's
reimbursable costs exceed the control estimatedgytain percentage.

3. Components of Costs: Different Design-Buildease different billing practices.
For instance, a Design-Builder’s listed hourly rabarged for an employee is usually not what
the employee is actually paid. Therefore, the Doent allows the parties to define reimbursable
costs (Option A of Section 2.2) or identify suchne in an exhibit (Option B of Section 2.2). It
is left to the parties to negotiate and agree wvbat constitutes reimbursable costs and how
much the Design-Builder will be paid for the Work.

4, Cost Auditing: The Document permits the Owrerelview the Design-Builder’'s
cost records (such as design consultant invoicgs;amtractor invoices, and labor and material
costs) each time the Design-Builder submits a mgrghogress billing. Because there is no
fixed price or guaranteed maximum price, the Owsbpould carefully review payment
applications and supporting documentation. In i lien release forms have been provided
as Exhibits to the Document.

5. Damages for Late Performance: The Documentinesjthe Design-Builder to
pay the Owner daily “liquidated damages” if the@ped date of Substantial Completion is not
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achieved. Because the contract contains a waiv@omsequential damages in Section 6.4,
liquidated damages likely represent the Owner'y oeiedy for late completion of the project.
The parties must negotiate the amount of the datly. To be enforceable, the daily rate must be
a reasonable estimate of the Owner’'s damages fay.de

6. Bonds, Insurance, Reqistration: The Designdguiland Owner are encouraged
to contact their insurance agents before signireg dbntract to make sure all the insurance
requirements can be met. The Design-Builder isiired to provide insurance to insure the
Work while in progress. Additionally, the Owner encouraged to check the status of each
potential contractor’s registration and insurangt ithe Washington Department of Labor and
Industries atvww.lni.wa.gov This Document does not require the Design-Buitdeobtain a
payment and performance bond in the amount ofakeaf the Work.

7. Design-Builder's Warranty: In the documentg Design-Builder warrants to the
Owner that the Work will be in accordance with Gaot Documents and free of material
structural defects.

8. Owner’s Notice of Claims After Completion: TH2ocument incorporates
Washington statutory notice and claim provisiongnir Chapter 64.50 RCW. Owners are
encouraged to review these terms carefully anaviothe procedure set forth in RCW 64.50 if
they have a claim.

9. Revisions: The Document terms are intendecckoese consistency throughout
the Document. If revisions are made, care shoeldaken that the changes do not contradict
other terms in the Document.
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RESIDENTIAL DESIGN-BUILD CONTRACT (Cost Plus)

Parties:

Design-Builder

Owner
Property:

Address

Tax Parcel No.
Date:

|. THE WORK

1.1 Owner’s Duties. The Owner has provided theigdeBuilder with Design Criteria
setting forth the Owner’s desired parameters t@troat or renovate a single-family residence (the
“Project”) for the Owner on the Property. The OvimeéDesign Criteria are attached hereto as
Exhibit A. The Owner shall consult with the Design-Builderthe development of plans and
specifications based upon those criteria, and sipaltove the final plans and specifications pior t
application for permits or commencement of conswac The Owner’'s approval is for general
compliance with the Design Criteria, and Owner'prapal shall not be deemed to transfer any
design liability to Owner. The Owner shall provalereviews and approvals in a timely fashion so
as not to delay the Design-Builder's schedule. Ohener shall pay the Design-Builder for the
design and construction of the Project as set faethin.

1.2 Design-Builder's Duties. Based upon the Owsi@esign Criteria, the Design-
Builder shall prepare plans and specifications (f§€ouction Documents”) for the Owner’s
approval using design professionals (“Design Cdasts”) who are properly licensed and
otherwise qualified to perform architectural, ermgaring, and other design work. The
Construction Documents shall be consistent with@waner's Design Criteria and any changes
thereto. Design Builder shall not engage the sesviof any Design Consultant without first
obtaining the approval of Owner, which approvalllshat be unreasonably withheld. Design-
Builder agrees that each Design Consultant shatule bound to Design-Builder in the same
manner as Design-Builder is bound to Owner fomadkterial requirements of the Design-Build
Contract which are applicable to the Design Coasitik scope of services. Design-Builder shall
at all times be responsible for the services peréat by its Design Consultants, and shall
coordinate the services of its Design Consultamtsatisfy Design-Builder's obligations under
the Design-Build Contract.

1.2.1 Nothing in this Agreement shall relieve DesRBuilder from
responsibility for the services performed by itsslgae Consultants, or create any legal or
contractual relationship between Owner and anydpeSonsultant.
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1.2.2 The standard of care for all design and exeging services (“Professional
Services”) performed by Design-Builder and its [esiConsultants pursuant to this
Agreement shall be the care and skill ordinarilyedudby members of the design
profession practicing under similar conditionsheg same time and locality of the Project.

1.2.3 All drawings, specifications, and other doemits and electronic data
furnished by Design-Builder to Owner under this égment (“Work Product”) are
deemed to be the property of Design-Builder, anch@ws granted a limited license to
use such Work Product solely for the Project toalwhthis Design-Build Contract
pertains. If Owner uses the Work Product on ameioproject, he/she shall do so at
his/her sole risk and without liability or legal mosure to Design-Builder or its Design
Consultants, or anyone working through them. Ownether agrees that he/she shall
defend, indemnify, and hold harmless the Desigrie®uiand its Design Consultants
from and against any and all claims, damages lili@si losses, and expenses, including
attorneys’ fees, arising out of or resulting froouke of the Work Product on another
project; and 2) use of the Work Product on thisjdatoif Design-Builder is terminated
prior to Substantial Completion.

1.2.4 Design-Builder shall furnish the materialbdg equipment, tools, and
supervision necessary to construct the ProjecOfwner on the Property in compliance
with the plans and specifications approved by Owiee “Plans.”) The design and
construction of the Project constitutes the “Workiider this Design-Build Contract.
This Contract and all of its Exhibits, and all CganOrders after execution, are the
“Contract Documents.” If there is a conflict withthe Contract Documents, the most
recent document shall govern over previously sigt@axliments.

1.3 Permits. [Choose _ Owner or ___ Design-Rdildhall obtain the governmental
approvals of the Plans and all permits for consitncof the Project. The cost of the building
permit and any other necessary permitsisincluded in the Estimated Project Costs.

II. PRICE AND PAYMENT

2.1 Estimated Project Cost. Design-Builder estimabestotal cost of the Work to be
Dollars ($ )
as set forth irExhibit B (the “Estimated Project Cost.”) The Estimated &b[Cost is organized
by trade categories and systems. Exhibit B isstimate only, and it is based upon the Design
Criteria provided by Owner. The actual total cokthe Work may be higher or lower than the
Estimated Project Cost.

2.2 The Cost of the Work (Cost Plus Fee). Owner gbayl Design-Builder for the
performance of the Work a sum equal to Design-RBuidActual Costs (defined below) plus a fee
of percent ( %) of the Aci@dts (the “Design-Builder's Fee,”) plus
sales tax.
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[Option A] “Actual Costs” include the following:
(@) the costs paid to Design Consultants for the desighe Project;

(b) on-site Project personnel costs, but limited tosé@ersons
necessary for the proper performance of the Wartheafollowing
hourly rates: (list by job title and hourly rate);

(c) the costs paid for the purchase, installation andige of all
materials, structural accessories, machinery, e or other
items for the performance of the Work;

(d) the costs paid for all insurance and governmemasd {except for
permits) for the Project;

(e) the costs paid to subcontractors for their perforeeeof the Work;
and

Actual Costs do not include costs incurred becafi§esign-Builder error.

[Option B] “Actual Costs” are listed in an attachment pre@ddby Design-Builder and
incorporated herein by this reference.

2.3 Down Payment. Owner shall pay Design-Builder a mlowayment of
Dollars ($ ) prior to commencement of the
Work. The down payment shall be credited agahestGost of the Work beginning with Design-
Builder’s first Progress Payment. Owner warrahéd he/she has funds, either personal or through
lender financing, in an amount equal to the Estehdtroject Cost.

2.4  Progress Payments. On the first business dayerfewonth, Design-Builder shall
present to Owner an Application for Payment basethe Actual Costs incurred to that date plus
the Design-Builder's Fee and plus sales tax, lessiqus payments. Owner shall pay the full
amount billed, less Retainage, no later than (__) (twenty-five if not filled in)
days from the date of receipt of each ApplicatmnHayment. With each Application for Payment,
the Owner shall have the right to require Desigiielgu to provide documentation to support those
Actual Costs. Design-Builder shall apply Ownerayment only to the costs and fees of this
Project.

2.5 Anticipated Actual Costs Exceeding Estimated Ptofeosts. If Design-Builder
reasonably believes that anticipated Actual Cogstexmceed any Work component of the Estimated
Project Cost in Exhibit B by more than ten perq@®b,) then, at the earliest possible opportunity
and in any event before completion of that Work pornent, Design-Builder shall give written
notice to Owner of the anticipated increase.

2.6 Retainage. Owner shall withhold five percent (3%Yetainage from each progress
payment (the “Retainage.”) Retainage shall beaseld to Design-Builder at the time of Final
Payment. The Retainage is a fund for the protecifache Owner (i) from incomplete or defective
work by Design-Builder; (ii) for the payment of pens who supplied materials or who worked on
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the Project and were not paid by Design-Builded @) damages incurred due to other breaches
of the Contract.

2.7 Lien Release. Owner shall not be required to naalyepayment to Design-Builder
unless and until Design-Builder provides Owner withunconditional waiver and lien release form
signed by Design-Builder and by each Design Coasyltsubcontractor, and supplier who is
claiming Two Thousand Five Hundred Dollars ($2,809.0r more in payment, verifying payment
in full, less any retainage, from Owner’s prior rtios payment to Design-Builder. A form lien
release is attached Bzhibit C-1.

2.8 Final Payment. Within ten (10) days after Designkd®r notifies Owner that the
Work is Substantially Complete, Owner shall inspgbet Work with Design-Builder and deliver to
Design-Builder a comprehensive list of items tocbenpleted or corrected prior to Final Payment
(the “Punch List.”) The Punch List and other Waitkall be finished by Design-Builder within

(__) [twenty-one if not fillefidiays of Design-Builder’s receipt of the Punch

List. Deficiencies in the work discovered aftelivry of the Punch List shall be deemed warranty
work. Owner may withhold the reasonable valuedmmglete such work from Final Payment to
correct such work, but Owner cannot withhold Firayment based on deficiencies discovered after
delivery of the Punch List. Final Payment shaldoe fourteen (14) days after Design-Builder (1)
completes the Work in accordance with the ConfPacuments; and (2) provides Owner with final
lien releases from Design-Builder and all subcatirs and suppliers, conditioned only on receipt
of Final Payment attached Bghibit C-2. “Substantially Complete” or “Substantial Compmat
means the stage in the progress of the Work wheneDwas legal occupancy and full and
unrestricted use and benefit of the Project fointisnded purpose with only minor incidental work
or correction or repair remaining to be performgdesign-Builder.

2.9 Failure of Payment. If Owner fails to pay Design#Ber amounts due within
fourteen (14) days of the time required by Sec#igh Design-Builder may, upon providing seven
(7) days’ written notice to Owner, suspend the Warmkl the amounts due have been received. If
the failure of payment remains uncured for fourtget) days after the first written notice, Design-
Builder may terminate the Contract. Payments dwukusmpaid under the Contract Documents shall
bear interest at the rate of twelve percent (12é6)gmnum from the date payment was due until
paid.

2.10 Design-Builder's Registration. A Contractor's Dasure Statement Notice to
Customer (“Notice”) is attached d&sxhibit D. Under Washington law, Owner’s signature is
required on the Notice. Owner acknowledges receipthe Notice and Design-Builder’s
compliance with the disclosure requirements.

. CHANGES

3.1 Nature of Change. If Owner or Design-Builder rexijsgor one of the parties
believes that a change is necessary (a “Chandeei) the parties shall comply with the following
procedure to reflect a Change in the Work:
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(@) the party requesting or noting the Change shallevaidescription
of the Change and give the other party that wri{ithg “Change
Notice”);

(b) before proceeding with the changed work, unlessigea by an
emergency involving safety or property damage, Design-
Builder shall provide Owner with a written estimafehe cost and
time impact of the requested Change; and

(c) Owner and Design-Builder shall execute a Change elOrd
confirming their agreement with the Change, thet ¢oxluding
how the change is priced), and the extension ofShbstantial
Completion date, if any. If the Change cannot dgsmed on a
fixed-price basis, the Change Order shall identifie agreed
method of compensation.

3.2 Change Order Format. A blank Change Order forindkided in this Contract as
Exhibit E.

V. SCHEDULE

41 Commencement and Completion of the Work. DesigitdBushall commence the
design portion of the Work within ten (10) days reteipt of the Owner's execution of this
Contract, and shall commence the construction gromf the Work within ten (10) days of the
issuance of the building permit. Subject to thenpiged extensions and delays provided herein,
Design-Builder shall Substantially Complete the Wuaiithin (__)days after
the commencement date for the construction podiothe Work. With its first Application for
Payment, Design-Builder shall provide a schedutbcating proposed Design Consultants’ and
subcontractors’ activity sequences and duratioeadithes for Owner’s decisions on preliminary
plans and specifications, and milestones for deflivad final plans and completion of various
portions of the Work. The schedule is includethia Contract agxhibit F.

4.2  Construction Time and Liguidated Damages. DesigitdBr agrees that the time in
Section 4.1 to reach Substantial Completion, deatefd by Design-Builder's schedule, provides
sufficient time for the expeditious and practiceeeution of the Work. If Design-Builder fails to
achieve Substantial Completion of the Work by thtedet forth in Section 4.1, Owner will suffer
substantial damages that are both extremely diffexad impractical to determine. Owner and
Design-Builder agree that if Design-Builder faits heet the Substantial Completion date, then
Design-Builder shall pay Owner liquidated damages at a daily rate of
Dollars ($ ) until Substantial Completion is
achieved The parties agree that liquidated damages arearp#nalty, but rather a reasonable
estimate of the amount of damages Owner will suffehe event of delay. Owner shall have the
right to withhold the amount of liquidated damafyesn any sums due to Design-Builder.

4.3 Delay. If the Project is delayed by the act, nefgler default of Owner, Owner’s
agent, Owner’s Design Consultant (if any,) Ownéglsder, governmental action or inaction, any
contractor employed by Owner, any materials supplaing for Owner, or any other reason or
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reasons beyond Design-Builder's reasonable contraliding without limitation damage caused
by fire or other casualty, strikes, force majestertage of materials or labor, transportationydela
weather conditions, change orders, or deficienadbe Design Criteria (the “Excusable Delay,”)
then the Substantial Completion date shall be eegrior a period reasonably equivalent to the
time lost by reason of such delay.

4.4  Notice of Delay. Within a reasonable time follogithe date Design-Builder
knows, or within reasonable diligence should kndvaro Excusable Delay, but in no event longer
than seven (7) days, Design-Builder shall notifyr@wof the extension of time resulting from such
delay. The extension of time shall be based upesidd-Builder’'s reasonable determination of the
delay period. Any time extension to the Substai@@mpletion date shall be documented in a
Change Order.

V. INSURANCE

5.1 Before commencing the Work and as a condition ofmpnt, Design-Builder
shall purchase and maintain insurance as deschieéalv from an insurer admitted to do
business in Washington with an A.M. Best finanaéngth rating of A-, VII, or better, that
will protect it from bodily injury or property darga claims arising out of its operations under this
Contract, whether the operations are by DesigneBuil Design-Builder's Consultants or
subcontractors, anyone directly or indirectly emgpbbby any of them, or by anyone for whose
acts any of them may be liable.

1 Commercial General Liability (CGL) insurance prawgl bodily injury liability
and property damage liability with combined sindimits of not less than
$1,000,000 per occurrence, and $2,000,000 geneygtegate limits, and
Products/Completed Operations aggregate limits 2)0@0,000, written on an
occurrence form.

2 Automobile liability insurance with a minimum limif liability of not less
than $300,000 per occurrence for all owned, nonealyand hired automobiles.

3 If the Owner requires that Design-Builder’'s genehalbility policy be
endorsed so that the aggregate limits of insurap@y on this job, both
parties must check the appropriate box: OwneDggign-Builder [ ].

4 Owner shall be included as an additional insuredeuthe CGL policy.

5 Design-Builder shall require its Design Consultansib-consultants, and
subcontractors to procure and maintain, from insceacompanies authorized to
do business in the state in which the Projectaatied, the insurance coverages set
forth in paragraphs .1-.4 above.

.6 Design-Builder's and its Design Consultants’, sobsultants’, and
subcontractors’ insurance coverages set forth magsaphs .1-.4 above shall
specifically delete any design-build or similar kstons that could compromise
coverages because of the design-build deliveryerPtoject.
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v Design-Builder and/or any Design Consultants toi@re8uilder shall provide
professional liability insurance for claims arisifigm the negligent performance
of design services by Design-Builder or its Des@onsultants. The coverage
limits, duration, and other specifics of such imswe shall be as set forth in
Exhibit G hereto. Such professional liability insurancellstpecifically delete
any exclusion for design-build delivery of the Raj Such policies shall be
provided prior to the commencement of any desigvices hereunder.

5.2  Prior to starting work, Design-Builder shall progida copy of the actual
additional insured endorsement or blanket additiorseured policy wording to the CGL policy
that documents the Owner’s additional insured statu

5.3 Unless otherwise agreed, Owner shall secure andteiaiproperty insurance
upon the Work to its full insurable value (repla@rhcost) including the peril of theft and
including materials delivered to the Property (Wiest those materials are actually
incorporated into or adjacent to the Work,) misaeious materials and supplies incidental
to the Work, and temporary structures. If workasbe performed on an existing residential
structure, the Owner may retain an all risk homeemspolicy and delete any exclusion to
theft of building materials. Owner’s policy limust be increased to contemplate the value
of the existing structure and improvements to laedd

5.4  With the exception of professional liability insace and worker's compensation
coverage, Owner and Design-Builder hereby waiver thights of subrogation against one
another for any losses covered by the requiredramaie policies except that Design-Builder
shall be liable for the property insurance dedletiba claim is made against such property
insurance and that claim arises out of Design-Butdhegligence.

VI. DESIGN-BUILDER'S WARRANTY

6.1  Design-Builder's Warranty. Design-Builder warrattiat the Professional Services
shall be performed in accordance with the degreeaoé and skill set forth in Section 1.2.2.
Design-Builder warrants that the construction wslkll be in accordance applicable laws and the
Contract Documents, free from material structuededts, and shall return and repair any Work not
in accordance with the Contract Documents for aodesf one (1) year from the date of Substantial
Completion of the Work (the “Warranty Period.”) |Adroduct warranties, if any, are deemed
assigned from Design-Builder to Owner, and Desigie@r shall reasonably assist Owner in
enforcing such product warranties.

6.2  Cure of Defect. If a defect is discovered withwe Warranty Period, then Owner
must promptly notify Design-Builder in writing folving the discovery of that defect (the
“Warranty Defect Notice,”) and must provide Desiuadder with an opportunity to inspect and an
opportunity to either cure the defect in a manmestamary in the industry or to pay to Owner the
cost of repair or replacement of the defect asoreddy estimated by Design-Builder. This
Warranty Defect Notice shall serve as the writterice of claim described in the following
paragraph. Design-Builder shall not be liable &my cost or expense incurred by Owner in
remedying any warranted defects unless Design-8ulids been notified in writing and has been
afforded the opportunity to cure the claimed defecto pay the sums specified herein. Nothing
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contained in this section shall be construed tabdish a period of limitation with respect to Desig
Builder’s other obligations under the Contract Dueats.

6.3 Notice of Claim. WASHINGTON LAW, CHAPTER 64.50 RCWWONTAINS
IMPORTANT REQUIREMENTS THAT OWNER MUST FOLLOW BEFAROWNER MAY
FILE A LAWSUIT FOR DEFECTIVE CONSTRUCTION AGAINST BESIGN-BUILDER.
FORTY-FIVE (45) DAYS BEFORE OWNER FILES A LAWSUITOWNER MUST
DELIVER TO DESIGN-BUILDER A WRITTEN NOTICE OF ANY ONSTRUCTION
CONDITIONS OWNER ALLEGES ARE DEFECTIVE AND PROVIDBESIGN-BUILDER
THE OPPORTUNITY TO MAKE AN OFFER TO REPAIR OR PAYOR THE DEFECTS.
OWNER IS NOT OBLIGATED TO ACCEPT ANY OFFER MADE BDESIGN-BUILDER.
THERE ARE STRICT DEADLINES AND PROCEDURES UNDER STE LAW, AND
FAILURE TO FOLLOW THEM MAY AFFECT OWNER’S ABILITY TO FILE A LAWSUIT.

6.4  Limitation of Damages. Design-Builder and Ownemealaims against each other
for consequential damages. This mutual waiveudes, but is not limited to:

(@) damages incurred by Owner for loss of income, prbfiancing, business,
and reputation; and

(b) damages incurred by Design-Builder for lossesmdricing, business, and
reputation, and for loss of profit except anticgghiprofit arising directly
from the Work.

This mutual waiver is applicable, without limitatioto all consequential damages due to
either party’s termination in accordance with Satt®. Nothing contained in this Section 6.4
shall be deemed to preclude an award of liquidatages, when applicable, in accordance
with Section 4.2. If any court determines thasthéction or its application to any person or
circumstance is, to any extent, invalid or unerdatide, the remainder of this Contract shall not
be affected thereby, and each other term, covepartpndition of this Contract shall be valid
and be enforced to the fullest extent permittedtaly

VII. SAFETY

7.1  Design-Builder and its subcontractors shall takeredsonably necessary safety
precautions, including compliance with applicalalerd, ordinances, regulations, and orders issued
by a public authority, whether federal, state, acal. Design-Builder shall at all times be
responsible for providing a safe job site, anddsponsible for the work performance and safety of
all employees, personnel, equipment, and matexidthsn the care, custody, or control of Design-
Builder or its subcontractors of any tier. DesiBptder and its subcontractors shall furnish all
required safety equipment and ensure all of itsleyeps and lower-tier subcontractors’ employees
have and wear personal protective equipment in tange with applicable safety requirements.
Design-Builder shall promptly provide Owner withitten notice of safety hazard(s) or violation(s)
found on the job site or of any injury to its @& subcontractors’ workers incurred on the job site.

VIII. INDEMNITY
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8.1 Design-Builder agrees to defend, indemnify, anddhmhrmless (the “Indemnity
Duty”) Owner and its agents from and against clamasnages, losses, and expenses, including but
not limited to attorneys’ fees and costs and exggrerising out of or resulting from performance of
the Professional Services and/or the Work, provithad such claim, damage, loss, or expense is
attributable to bodily injury, sickness, diseasedeath, or to injury to or destruction of tangible
property (other than the Work itself) (the “Claipn@nd provided further that the Design-Builder
owes no Indemnity Duty if the Claim was caused byesults from the sole negligence of the
Owner or its agents or both. In the event of cameu negligence (i) by Design-Builder or the
Design-Builder’s subcontractors, agents, or emg@syer both; and (ii) by the Owner or its agents,
or both, then the Design-Builder’'s Indemnity Dugyalid and enforceable only to the extent of the
negligence of Design-Builder, its agents, andntpleyees.

8.2  Design-Builder further agrees to defend, indemrafyd hold Owner harmless from
all WISHA or other related claims, demands, prooegs] violations, penalties, assessments, or
fines that arise out of or relate to Design-Builsléailure to comply with any safety-related laws,
ordinances, rules, regulations, orders, or itgyatibns hereunder.

8.3  For purposes of the foregoing indemnification psam only, and only to the extent
of Claims against Design-Builder by Owner undethsinclemnification provision, Design-Builder
specifically waives any immunity it may be grantadder the Washington State Industrial
Insurance Act, Title 51 RCW. The indemnificatiohbligation under this Contract shall not be
limited in any way by any limitation on the amowmttype of damages, compensation, or benefits
payable to or for any third party under workers pensation acts, disabilities benefit acts, or other
employee benefit acts.

8.4 By nitialing here, the parties agree that thisiseawas mutually negotiated:
Design-Builder Owner

IX. TERMINATION

9.1 Termination by Owner for Cause. Owner may, afteing Design-Builder seven
(7) days’ written notice and an opportunity to coemte and continue to cure the alleged cause,
terminate the Contract if Design-Builder violatey anaterial provision of this Contract or:

(@ refuses or fails to supply enough properly skilledrkers or proper
materials; or

(b) fails to make payment to subcontractors for mdseaalabor in accordance
with the respective agreements between Design-8uildnd the
subcontractors; or

(c) persistently disregards laws, ordinances, rulegulagons. or orders of
public authorities having jurisdiction; or

(d) fails to provide Owner, upon request, reasonaklideece that the Work will
be completed by the date of Substantial Completion.
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When termination based on any of the above reasomss, Owner may, without prejudice
to any other rights or remedies:

(&) take possession of the site and of all materigsipenent, and machinery
thereon owned by Design-Builder;

(b) accept assignment of subcontracts;

(c) finish the Work using reasonable methods. UporigdeBuilder’s request,
Owner shall furnish to Design-Builder a detailed@mting of the costs
Owner incurs in finishing the Work; and

(d) charge Design-Builder the costs of completion ioess of the amounts due
to Design-Builder.

9.2 Termination by Owner for Convenience. Owner maynieate the Contract for
Owner’s convenience. Upon receipt of written rotitom Owner of such termination, Design-
Builder shall:

@ cease operations as directed by Owner in the notice

(b) take actions necessary, or that Owner may directthe protection and
preservation of the Work; and

(c) except for Work directed to be performed prior be teffective date of
termination stated in the notice, terminate allstg subcontracts and
purchase orders and enter into no further subatstaad purchase orders.

In case of Termination by Owner for Conveniencesi@®Builder shall be entitled to
receive payment for Work executed to the effedtiate of termination, including Actual Costs and
Design-Builder’'s Fee, plus those costs necessasgtisfy the obligations incurred as a result ef th
requirements of subsections (a)-(c) above.

9.3 Termination by Design-Builder for Cause. Imliidn to Design-Builder’s right to
terminate the Contract pursuant to Section 2.9D#&gn-Builder may terminate the Contract for
cause if the Owner breaches any material provigidhe Contract Documents. Prior to terminating
the Contract for cause under this Section, Desigitd8r shall first provide Owner seven (7) days’
written notice of the alleged breach. If Ownelsfao cure the breach within seven (7) days of
receipt of such notice, or fails to commence atideditly continue with cure efforts if the breach
cannot reasonably be cured within seven (7) dagsDesign-Builder may terminate the Contract.

X. MEDIATION

10.1 The parties agree to attempt to resolve any dighudeigh good faith negotiation as
a condition precedent to commencing litigation,egtavhere commencing litigation is necessary to
preserve lien or other similar rights. If negadiatis not successful, then before beginning agslle
proceeding, other than to enforce this Sectionptrées agree to engage in non-binding mediation
conducted by a mediator selected by them and iordaoce with the Washington State version of
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the Uniform Mediation Act. Unless the parties agoeherwise, the mediation will be in accordance
with the Home Construction Mediation Procedurestitdd# American Arbitration Association
(“AAA.") Either party may give written notice tdé other party requesting mediation, and the
parties agree to use their best efforts to contthectediation within sixty (60) days of the notice.
The parties will share the cost of mediation equallhe mediation notice and mediation process
are not a condition to satisfying the notice regmients identified in Section 6 of this Contract or
the recording of a mechanics’ lien.

Xl. GENERAL

11.1 Survival. In the event any clause or provisiortho$ Contract shall be held to be
invalid, then the remaining clauses and provisgiral nevertheless be and remain in full force and
effect.

11.2 Entire Agreement. In entering into this Agreemeither party has relied upon
any statement, estimate, forecast, projectionesgmtation, warranty, action or agreement of the
other party except for those expressly containethi;m Agreement. The Contract Documents
contain the entire agreement between the partigs respect to construction of the Project. All
other agreements, oral or written, are hereby ndemge and superseded by this Contract. There
are no other agreements which modify or affecttéhens hereof. No amendment hereto shall be
binding unless the terms thereof are in writing sigded by both parties.

11.3 Binding Effect. This Contract shall be binding apihe parties hereto, and their
heirs, successors, executors, administrators, S8igine.

11.4 Assignment. Neither party shall assign nor trangifies Contract or any rights
hereunder without the prior written consent ofatteer.

11.5 Notices. All notices which may be required undhes Contract are to be in writing
and delivered (a) to the attention of the partthataddress listed on the signature page; or (b) by
emalil to the email address on the signature pag) dy fax to the fax number on the signature
page, or (d) mailed by certified mail, postage prépto the address listed on the signature page.
All notices shall be deemed served upon delivengcassful transmission, or two (2) days
following deposit of the notice in the U.S. mailraguired herein.
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11.6 Governing Law, Venue. The performance and intésion of this Contract shall
be governed in accordance with the laws of thee@t¥Vashington. Any litigation arising out of or
in connection with this Contract shall be conduateithe County where work is performed.

DESIGN-BUILDER: OWNER:

By: By:

Printed Name: Printed Name:
Title: Title:

E-Mail: E-Mail:

Fax: Fax:

Address: Address:

Contractor Registration No.:

128797.2/100732.1 12



Exhibits: A — Plans
B — Estimated Project Cost dated
C-1 — Unconditional Lien Release Form
C-2 — Conditional Lien Release On Final Paymentrior
D — Disclosure Statement Notice to Customer
E — Change Order Form
F — Project Schedule
G — Errors & Omissions Insurance
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EXHIBIT A

PLANS

Owner’s Design Criteria:

PwpNPE

DRAFT, SUBJECT TO REVIEW AND APPROVAL BY WASHINGTON STATE BAR ASSOCIATION
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EXHIBIT B

ESTIMATED PROJECT COST

(To be provided by Design-Builder)

DRAFT, SUBJECT TO REVIEW AND APPROVAL BY WASHINGTON STATE BAR ASSOCIATION
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EXHIBIT C-1

CONDITIONAL WAIVER AND RELEASE
UPON PROGRESS PAYMENT

The undersigned has been paid and has receivaxyeeps payment in the sum of
$ for labor, services, equipment, roaterial furnished to
on the job of

(Maker of Check)

located at
(Owner) (Job Description)

and when the check has been properly endorsed amdbden paid by the bank upon
which it is drawn, the undersigned does herebyasgleany mechanic’s lien, stop notice,
or bond right that the undersigned has on the abeferenced job to the following
extent. This release covers a progress paymeniafwr, services, equipment, or
materials furnished to through only and
does not cover any retentions retained before ter #fie release date; extras furnished
before the release date for which payment has aeh received; or extras or items
furnished after the release date. Rights based wmok performed or items furnished
under a written change order which has been futgceted by the parties prior to the
release date are covered by this release unlesgicaléy reserved by the claimant in this
release. This release of any mechanic’s lien, stopice, or bond right shall not
otherwise affect the contract rights, includinghtgybetween parties to the contract based
upon a rescission, abandonment, or breach of thieawt, or the right of the undersigned
to recover compensation for furnished labor, sesiequipment, or material covered by
this release if that furnished labor, services,j@gent, or material was not compensated
by the progress payment.

Dated:

(Design-Builder)

By:

(Print Name)

(Title)

DRAFT, SUBJECT TO REVIEW AND APPROVAL BY WASHINGTON STATE BAR ASSOCIATION
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EXHIBIT C-2

CONDITIONAL WAIVER AND RELEASE UPON
FINAL PAYMENT

Upon receipt by the undersigned of a check from

in the sufh of payable to

(Maker of Check)

and when th& blasdeen properly endorsed

(Payee)
and has been paid by the bank upon which it is drahis document shall become
effective to release any mechanic’s lien, stopaagtor bond right the undersigned has on

the job of located at
(Owner)

(Job Description & Address)

This release covers the final payment to undersigoeall labor, services, equipment, or
material furnished on the job. Before any recipmithis document relies on it, the party

should verify evidence of payment to the undersiigne

Dated:

(Design-Builder)

By:

(Print Name)

(Title)

DRAFT, SUBJECT TO REVIEW AND APPROVAL BY WASHINGTON STATE BAR ASSOCIATION
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EXHIBIT D

DISCLOSURE STATEMENT / NOTICE TO CUSTOMER

This Design-Builder is registered with the State dNashington, Registration
No. and has posted with the state a bond or depds
$ for the purpose of satisfying claims against Eresign-
Builder for breach of contract including negligemtimproper work in the conduct of the Design-
Builder’'s business. The expiration date of thistCactor's Registration is

THIS BOND OR DEPOSIT MIGHT NOT BE SUFFICIENT TO COV ER A CLAIM
THAT MIGHT ARISE FROM THE WORK DONE UNDER YOUR CONT RACT.

This bond or deposit is not for your exclusive bgeause it covers all work performed by this
Design-Builder. The bond or deposit is intended pay valid claims up to
$ that you and other customers, suppliers, subatiots, or
taxing authorities may have.

FOR GREATER PROTECTION YOU MAY WITHHOLD A PERCENTAG E OF YOUR
CONTRACT .

You may withhold a contractually defined percenta§&our construction contract as retainage
for a stated period of time to provide protectionybu and help insure that your project will be
completed as required by your contract.

YOUR PROPERTY MAY BE LIENED .

If a supplier of materials used in your construttfiroject or an employee or subcontractor of
your Design-Builder or subcontractors is not pgumlr property may be liened to force payment
and you could pay twice for the same work.

FOR ADDITIONAL PROTECTION YOU MAY REQUEST THE DESIG N-BUILDER TO
PROVIDE YOU WITH ORIGINAL “LIEN RELEASE” DOCUMENTS FROM EACH
SUPPLIER OR SUBCONTRACTOR AT YOUR PROJECT.

The Design-Builder is required to provide you wiilrther information about lien release
documents if you request it. General informatisraiso available from the Washington State
Department of Labor and Industries.

I have received a copy of this Disclosure Statement

Dated this day of theojear

Signature of Customer

DRAFT, SUBJECT TO REVIEW AND APPROVAL BY WASHINGTON STATE BAR ASSOCIATION
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The Design-Builder must retain a signed copy ofiseclosure Statement in his or her files for a
minimum of three (3) years, and produce a signeeleutronic signature copy of the Disclosure
Statement to the Department upon request.

DRAFT, SUBJECT TO REVIEW AND APPROVAL BY WASHINGTON STATE BAR ASSOCIATION
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EXHIBIT E

CHANGE ORDER

1. Number: Date:

2. Design-Builder:

Address:

3. Job Description:

4. Property Address or Legal Description:

5. Design-Builder hereby agrees to make the changpé&ified below:

See Attachment “A”

6. Price of Change(s): Add: $
Deduct: $

7. Previous Change Orders $

8. Reason for Change: See Attachment “A”

9. Contract Time Extension:

10.New Completion Date:

ACCEPTANCE: The terms of this Change Order areskatiory and are hereby
accepted:

OWNER APPROVAL.:

DATE;

DESIGN-BUILDER APPROVAL:

DATE:

DRAFT, SUBJECT TO REVIEW AND APPROVAL BY WASHINGTON STATE BAR ASSOCIATION
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EXHIBIT E

ATTACHMENT “A”
CHANGE ORDER NO.

DRAFT, SUBJECT TO REVIEW AND APPROVAL BY WASHINGTON STATE BAR ASSOCIATION
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EXHIBIT F

PROJECT SCHEDULE

DRAFT, SUBJECT TO REVIEW AND APPROVAL BY WASHINGTON STATE BAR ASSOCIATION
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EXHIBIT G

ERRORS & OMISSIONS INSURANCE

DRAFT, SUBJECT TO REVIEW AND APPROVAL BY WASHINGTON STATE BAR ASSOCIATION
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